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OPINION: [*538]

Appellant (hereafter Union) nl brought this action

against respondents seeking to recover from each re­
spondent a monthly service charge n2 equal to the reg­
ular monthly dues of union members. Respondents are
employees ofa public body; namely, the Board of Public
Utilities of the City of Springfield (herein called Board
of Utilities). The Union is the certified hargaining rep­
resentative of all Office Unit and all Physical Unit em­
ployees of the Board of Utilities. Respondents are not
members of the Union [**2] but are employed in the
two hargaining units represented by Local2 753. n3
Summary judgmentmotions were tiled by the Union and
by respondents. The tria1 court sustained respondents'
summary judgment motion, overruled the Union's sum­
maryjndgment motion and pursuant to Rule 74.01(h),
n4 ruled the judgment to be final and appealable. The
Union appeals from that judgment. TItis court affinns.

nl Appellant is an unincorporated labor orga-
nization, LocaI Union No. 753, International
Brotherhood of Electrical \\brkers, AFL-eIO.

n2 The terms "service charge," "service fee," and
"agency fee" have been used interchangeably in ap­
pellants' pleadings and briefs, as well as in the parts
of the Joint Statement of Intent before this court.
TItis court will consider them one and the same as
appellants have done.

n3 The two bargaining units were the Physical Unit
and the Office Unit.

n4 References to rules and statutes are to Rules of
Civil Procedure (20th ed. 1989) and RSMo 1986,
except where otherwise indicated.
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[**3]

No specific reason was assigned by t•." trial court for
its decision. uS In this court tried case, the primary con­
cern of the appellate court is the correctness of the result
that is reached. Randel v. McC/anahan. 760 S. W.2d
607, 608 (Mo.App. 1988). This court is to sustain the
judgment if the result reached was correct on any ten­
able basis. Broadstreets, 1nc. v. Shippee, 695 S. W.2d
521, 522 [*5391 (Mo.App. 1985); David v. Shippy, 684
S. W.2d 586, 587 (Mo.App. 1985).

uS The trial court's order reads, in part; "[nhe
Court has found that the summary judgment motion
filed by defendants should be sustained and the sum­
mary judgment motion filed by plaintiffs should be
overruled. . . . IT IS HEREBY ORDERED ..
. Pursuant to Rule 74.04(b) , the motions by defen­
dants for summary judgment dismissing the petitions
herein, is hereby sustained. "

Initially, the Union filed a lawsuit naming Pat C.
Cepowski and Joseph L. Hahn as defendants in Greene
County Circuit Court case number CVI86-40I.{:C4. n6
A second [**4) lawsuit was filed and given case num­
ber CVI86-750.{:C2 naming employees in the Office
Unit as defendants. The two cases were consolidated
on December II, 1986. A first amended petition filed
May II, 1987, contains a caption which continued to
name Cepowski and Hahn as defendants. n7 A read­
ing of the first amended petition reveals no allegations
directed toward defendants Cepowski and Hahn. The
prayer for relief in the first amended petition seeks no
relief against them. As such, the petition fails to state
a cause of action against Cepowski and Hahn. 1b com­
mence a lawsuit (or to continue a lawsuit against parties
initially named), requires the filing of a petition. Rule
55.01. While each averment of a pleading is to be sim­
ple, concise and direct with no technical forms ofplead­
ing being required, Rule 55.04, a pleading does have to
contain (I) a short and plain statement of the filets show­
ing that the pleader is entitled to relief and (2) a demand
for judgment for the relief to which he deems himselfen­
titled. Rule 55.05. In the record before this court, there
is no petition or other pleading showing that the Union
is entitled to relief as against Cepowski and Hahn. From
all that appears [**5) in this record, the claims against
Cepowski and Hahn were "andoned. Appellants' state­
ment of facts asserts tha )ondents were employed in
two bargaining units, al.. "gh they were not members
of the Union. The brief also sets forth parts of the "Joint
Statement of Intent" for both bargaining units; namely,
the Physical Unit and the Office Unit. The motion for

summary judgment filed by the Union and the support­
ing affidavits make no reference to Cepowski and Hahn.
Accordingly, this court affirms the trial court's summary
judgment in so far as it relates to any purported claim by
plaintiffs against Cepowski and Hahn because, from the
record before this court, there was no pleading show­
ing the Union was entitled to relief and no demand for
judgment for relief. Rule 55.05.

n6 As can best be determined frnm the record, the
defendants named in CV186-40I.{:C4 were employ­
ees in the Physical Unit of the City Utilities depart­
ment on February 24, 1986.

n7 Also named as defendants in the amended petition
were members ofthe Office Unit; RebeccaG. James,
Patsy Northcutt, Naney Fox, Rose Gambon, Barbara
Johnson, Sharon Sue Truitt and Fran Albright.

[**6)

The law review comment n8 "[tjhat private sector [la­
bor law) precedent is not automatically transferable to
the public sector, and. . . what is legal under Thft­
Hartley in a General Motors plant is not necessarily legal
under state public employee labor legislation in pub­
lic institutions" is as ttue today as when the comment
was made in 1971. The statutes granting bargaining
rights, of a sort, to public employees have been noted
as having a "long and tortuous history." State e>: rei.
Bd. of Pub. Utilities v. Crow, 592 S. W.2d 285, 289
(Mo.App. 1979). In Ciry ofSpringfield v. Clouse, 356
Mo. 1239, 1252, 206 S. W,2d 539, 546 (bane 1947), the
Missouri Supreme Court held that the City ofSpringfield
could not make collective bargaining contracts covering
wages, hours and working conditions with labor unions
representing its employees. The court held that pub­
lic employees had the constitutionally protected right to
peaceably assemble and present their views to any pub­
lic officer or legislative body concerning their pay and
working conditions, but such rights were not to be con­
fused with or equated to collective bargaining as that
term is usually understood in the private sector. [**7)
See Sumpter v. Ciry of Moberly, 645 S. W.2d 359, 361
(Mo.banc 1982). Further development of the Public
Sector Labor Law in Missouri occurred after the City of
Springfield adopted its own charter on March 17, 1953,
in accordance with the provisions of Mo. CONST. art.
VI, § 19 (1945).

n8 Loevi, The Development and Current
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Application of Missouri Public Sector Labor Law.
36 Mo.L.REV. 167, 169 (1971)

After [*540] that charter was adopted, a declaratory
judgment was sought as to whether unions could en­
ter into collective bargaining agreements with the Board
of Utilities relating to wages, hours and working condi­
tions of the Board of Utilities' employees. The Missouri
Supreme Coon in Glidewell v. Hughey, 314 S. W.2d 749,
756 (Mo. bane 1958), followed Clouse, saying:

[Section] 29, Art. I, Constitution, does not confer
any collective bargaining rights upon public officers or
employees in their relations with municipal government
. . . [U]nder the present charter of the city the whole
matter of qualifications, [**8] tenure. compensation and
working conditions in the city's public utilities involves
the exercise of legislative powers and carmot become a
matter of bargaining and contract. n9

n9 This coon can and does take judicial notice
of the provisions of the City of Springfield home
rule charter. lbllard v. Board of lblice Com'rs,
665 S. W.2d 333, 341 (Mo.banc 1984); Purdy v.
Forernon, 547 S. W.2d 889, 891 (Mo.App. 1977).
The pertinent provisions of the charter which were
the subject of interpretation in Glidewell v. Hughey,
supra, remained unchanged at the time the Union's
alleged cause of action accrued in this case.

The first Public Sector Labor Law was enacted in 1965
and substantially amended in 1967. nlO Early interpre­
tation of the law concluded that:

[T]his act does not purport to give to public employ­
ees the same rights to union activities as those enjoyed
by employees in private industry. . . .

State ex rei. Missey v. City of Cabool, 441 S. W.2d 35,
42 (Mo. 1969). In examining the history [**9] ofPublic
Sector Labor Law in Missouri, a subtle but significant
difference is noted between the 1965 legislation and the
1967 legislation. Section 105.520, RSMo 1965 Supp.,
read:

Any public body may engage in negotiations relative
to salaries and other conditions of employment of the
public body employees, with labor organizations. Upon
the completionof negotiations the results will be reduced
to writing and presented to the governing or legislative
body in the fOlm of an ordinance or resolution for ap­
propriate action. (Emphasis added.)

nlO The parts of the Public Sector Labor Law per­
tinent are:

Section 105.510: "Employees ... of any pub­
lic body shall have the right to fOlm and join labor
organizations and to present proposals to any pub­
lic body relative to salaries and other conditions of
employment through the representative of their own
choosing. No such employee shall be discharged
or discriminated against because of his exercise of
such right, nor shall any person or group of persons,
directly or indirectly, by intimidation or coercion,
compel or attempt to compel any such employee to
join or refrain from joining a labor organization. .

"

Section 105.520: "Whenever such proposals are
presented by the exclusive bargaining representative
to a public body, the public body or its designated
representative. . . shall meet, confer and discuss
such proposals relative to salaries and other condi­
tions of employment of the employees of the public
body with the labor organization which is the ex­
clusive bargaining representative of its employees in
a unit appropriate. Upon the completion of discus­
sions, the results shall be reduced to writing and
be presented to the appropriate administrative, leg­
islative or other governing body in the fOlm of an
ordinance, resolution, bill or other fOlm reqnired for
adoption, modification or rejection. "

[**10]

Thus, the 1965 legislation, in using the telm "negotia­
tions, " used a telm commouly used in the private sector
of employer-labor relations.

The 1967 legislation seemed to take a step backward
when it retreated from the word "negotiations" and, in
lieu thereof, mandated that the "public body. . .
shall meet, confer and discuss such proposals relative
to salaries and other conditions of employment. . .
. " Section 105.520 RSMo, 1967 Supp. Thus, the 1967
legislation (and indeed the legislation now in effect) goes
no further than to codify constitutional rights; Le., the
constitutional right of all citizens, including public em­
ployees, to "peaceably assemble and organize for any
proper purpose, to speak freely and to present their views
and desires to any public officer or legislative body" as
enunciated in City ofSpringfield v. Clouse, 356 Mo. at
1246, 206 S. W.2d at 542. Curators [*541] of Univ. of
Mo. v. Public Serv. Emp. Loc. No. 45, 520 S. W.2d
54, 58 (Mo.banc 1975); nIl State ex rei. Missey v. City
of Cabool, supra, at 41.
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nil In Curators, supra, at 58, the Missouri
Supreme Court said: "We believe the requirements
of the Public Sector Labor Law. . . merely provide
a procedural vehicle for assertion by defendants of
their constitutional rights to peaceably assemble and
to petition for redress of grievances. "

["II]

Finally, in Sumpter v. City of Moberly, 645 S. W2d
359, nJ2 the Missouri Supreme Court held that the City
of Moberly was not authorized to enter into a binding
collective bargaining agreement with a public employee
labor organization and, thus, even after a city enacts an
ordinance adopting the provisions of a memorandum of
understanding with the union, the city could unilaterally
change the ordinance (and hence the terms and conditions
ofemployment) without prior union approval. "We hold
ouly that this ordinance did not result in a collective bar­
gaining contract which could be changed only with union
approval." Sumpter, at 363 n. 4. Sumpter v. City of
Moberly did not hold that the legislative action taken
upon receipt of the written results of the discussions had
no binding effect, but rather held that "[t]he ordinance,
just as any city ordinance, governs and is binding unt11
changed by appropriate action. " Sumpter, at 363 n. 4.

nl2 It should be noted that much of the "format"
for tracing the history of Public Sector Labor Law
was taken from Sumpter v. City of Moberly.

["12]

The foregoing review of the history of Public Sector
Labor Law in Missouri is necessary, in part, because
perusal of the record in this case shows that the fol­
lowing was not placed in evidence: (a) Joint Statement
of Intent which both parties agree was the foundation
of the Union's claim, and (b) any evidence that the
Joint Statement of Intent was approved by the Board of
Utilities by any type of legislative action. In their peti­
tion, the Union states that their cause of action is based
upon a document entitled "Joint Statement of Intent"
which includes an "agency shop" nl3 clause which man­
dates the payment of service fees to the Union by respon­
dents. From examination of the pleadings; admissions
made in the briefs; nl4 and uncontroverted facts found in
the depositions, affidavits and exhibits filed in support
of the motions for summary judgment, this court has
been able to ascertain the pertinent terms of the Joint
Statement of Intent. nl5 However, given the pecu1iar
nature of Public Sector Labor Law in Missouri, nl6 as
outlined above, it is essential that this court be able to de­
termine and know from the record if the Joint Statement

ofintent is the "writing" that resulted upon ["13] com­
pletion of discussion between the Board of Utilities and
the Union. If it is only the written results of the dis­
cussions (even though admitted by respondents to have
been signed by the Board of Utilities and ['542] Union),
nl7 it is not, as a matter of law, an instrument that can
be used by the Union to collect service fees from the
Board of Utilities' employees who are not members of
the Union. This follows because § 105.520 does not
authorize the Board of Utilities to enter into a collective
bargaining contract. Sumpter v. City of Moberly, 654
S. WU at 363; Curators of Un/v. ofMo. v. PublicServ.
Emp., 520 S. WU at 57; State ex rei. Missey v. City of
Cabool, 441 S. WU at 41.

nB "Agency Shop" is defined as: "A union­
security device whereby, in order to continue em­
ployment, any nonunion member employee is re­
quired to pay to the Union sums equivalent to those
paid by union members, either in an amount eqnai to
both union dues and initiation fees, or in an amount
eqnai to dues alone." Black's Law Dictionary (5th
ed. 1'l79). As subsequently noted, at least one of
the "Joint Statements of Intent" has language that is
more altinto a "Maintenance ofMembership" clause.

nl4 "Where a statement of facts is asserted in
one party's brief and conceded to be true in his
adversary's brief, the Court of Appeals may con­
sider it as though it appeared in the record. " Smith v.
Calvary Educ. Broadcasting, 783 S. WU 533, 534
(Mo.App. 1990); Tittsworth v. Chaffin, 741 S. WU
314, 315 (Mo.App. 1987).

nl5 The "union security" provisions in the "Joint
Statement ofintent" recited in the Union's briefor as
made a part of affidavits are attached to this opinion
as Appendix "A." Respondents concede the accu­
racy of the provisions in the Union's brief when, in
their brief, they say: "A 'statement of intent' as was
entered into in this case is merely the non-binding,
non~nforceableagreement. . . between the Union
and the City Utilities." (Emphasis added.)

nl6 Section 105.520, RSMo 1986, provides, in
part: "Upon the completion of discussions [between
public body and labor organization], the results sha1l
be reduced to writing and be presented to the appro­
priate administrative, legislative or other governing
body in the form of an ordinance, resolution, bill
or other form required for adoption, modification or
rejection. " (Emphasis added.)

nl7 Paragraph 5 of the Union's petition alleges:
"That the legal docnment upon which this petition is
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based was entered into in Greene County .
Respondents' answer denies that allegation "in that
there is no legal document upon which Plaintiffs' pe­
tition was based." Paragraph 6 alleges that the City
and Union were "signatory to a Joint Statement of
Intent, which was entered into with the express in­
tent ofdefining the respective rights" of respondents.
Respondents admit that Paragraph 6 of the Union's
petition is true to the extent that the Union and City
were signatories of a Joint Statement of Intent, but
deny that the City and Union had power to define the
conditions of employment with respect to payment
of agency fee as a condition of employment with the
City. In paragraph 11, the Union alleges: "Pursuant
to the terms of the Joint Statement of Intent. . .
these defendants, as a condition of their continued
employment with the utility [City), are compelled to
pay to 'the Union' each month, either regular Union
dues or a service charge equa\ to the regular monthly
dues of Union members." In answer to paragraph
11, respondents: "[A]dmit that the Joint Statement
of Intent purports to compel the Defendants to pay
a service charge to the union, but that provision of
the Statement of Intent is null and void as a matter
of law and deny that it has any legal effect. "

[**14]

On the other hand, if the Joint Statement of Intent
was the administrative rule, resolution or "other form"
(as alluded to in Sumpter v. City of Moberly, supra, at
363) used by the Board of Utilities to adopt a proposal
submitted to it by the negotiating team governing wages
and working conditions for Board of Utilities' employ­
ees represented by the Union, then it must be determined
if the union security langnage applies to the respondents.
If that issue is decided in the affirmative, then the issue
is squarely before this court as to whether or not union
security arrangements for public sector employees are
prohibited by § 105.510. nl8

nl8 Section 105.510 provides; "No such em­
ployee shall be discharged or discriminated against
because of his exercise of such right [union repre­
sentation, affiliation, etc.), nor shall any person or
group of persons, directly or indirectly, by intimida­
tion or coercion, compel or attempt to compel any
such employee to join or refrain from joining a labor
organization. "

[**15)

Part of the record before this court is a supplemental
brief of respondents in support of their motion for sum­
mary judgment. That supplemental brief asserts; "The

basis of. . . Plaintiff s suit. . . is the statement
of intent entered into between the. . . Union and the
City. . . ." Respondents also filed affidavits to which
they attached parts of the Joint Statement of Intent in
support of their claim that the language served to ex­
empt those hired before November I, 1982, from the
service fees. Respondents' sworn affidavits attached to
the supplemental brief stated:

The. . . Union. . . entered into a statement of
intent with the City Utilities ofSpringfield for the Office
Unit. The effective dates of statement of intent are July
16, 1987 to July 16, 1990. (Emphasis added)

The Union filed a brief in opposition to respondents'
motion for summary judgment. Accompanying the
Union's brief were affidavits of Russell Strunk and Dean
Moore, Union business representatives. In those affi­
davits, they assert that the "Joint Statement of Intent .
. . was origina\ly negotiated and initiated on or about
November I, 1982." Those assertions are not contra­
dicted by counter affidavits or [**16) other evidence.
Considering the provisions of § 105.520, such uncontro­
verted statement has significance. If the Joint Statement
of Intent was only the written results of the negotiations
prepared solely for presentation to the appropriate ad­
ministrative body, the provisions thereof would not have
been "initiated," even if signed by the Board ofUti1ities
or members of its negotiating team. Sumpter v. City
of Moberly, supra, at 363; Curators of Univ. of Mo.
v. Public Servo Emp., 520 S. W.2d at 57; State ex rei.
Misseyv. City of Cabool, 441 S. W.2d at 41. Fromthis,
it is concluded that the Joint [*543) Statement of Intent
was the result of an administrative rule, ordinance, reso­
lutionor "something else" (per Sumpter) adopted by the
appropriate administrative, legislative or other govern­
ing body of the Board of Utilities governing wages and
working conditions (although not a collective bargaining
agreement). It is liIrewise conclnded that the legislative
act of the Board of Uti1ities was not rescinded, amended
or modified after its adoption. Accordingly, while the
Joint Statement of Intent was not an enforceable contract
because of the inability of the Board of [**17] Utilities
to enter into a collective bargaining contract with the
Union, it was an exercise of legislative authority which
continued in effect untiI changed by appropriate action.
Phipps v. School Dist. ofKansas City, 645 S. W.2d 91,
108 (Mo.App. 1982).

This court here does not reach the issue of wbether or
not union security clauses are enforceable in Missouri
against non-union public sector employees because the
attempted union security clause in the Joint Statement
of Intent does not apply to respondents. "Resolution of
that issue should await a case in which a decision on
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it is essential to the adjudication on appeal." Fowler v.
Fowler, 732 S. W.2d 235, 238 (Mo.App. 1987) (Crow,
CJ., concurring).

In determining that there was a tenable basis for the
trial coun's summary judgment for respondents, the fol­
lowing facts are significant. The seven respondents
(all in the Office Unit) were hired before November I,
1982. All joined the Union after November I, 1982.
The record is devoid of evidence as to when respon­
dents ceased being union members, but it is clear from
the record that they did terminate their union member­
ship. In its brief, the Union claimed respondents stopped
[**18) paying the "service charges" after the adoption
of the Joint Statement oflntent in 1984. In the Union's
pleading, the respondents are never referred to as union
members but, rather, are referred to as members of the
bargaining unit. The Union's petition seeks from each
respondent "a service fee equal to the regular monlhJy
dues of Union members (not including initiation fees,
fines, assessments, or any other charges uniformly re­
quired as a condition of acquiring or retaining mem­
bership)." The Union stated in its motion for summary
judgment that it had notified the respondents and re­
quested payment of the "agency fee" (not union dues)
before filing the lawsuit. As best as can be gleaned
from the record, the Joint Statement of Intent relating to
the Office Unit, upon which the Union bases its cause
of action, had differing provisions depending upon the
period involved. According to the Union's brief (and
not contradicted by respondents), the following union
security provision was in effect from July 15, 1984, to
July 15,1987 (see Appendix "A"):

Any current Employee working in the classifications
covered by this agreement mayor may not become
a member of the Union, however, [**19) once an
Employee becomes a member of the Union, said
Employee shall remain a member. Any replacement
Employee or any Employee hired after November I,
1982, shall become a member of the Union or pay a
service fee equal to the regular monthly dues of Union
members. . . . (Emphasis added.)

By the clear and unequivocal terms of this Joint
Statement of Intent (which was initiated by legislative
action of the Board of Utilities), respondents were not
obligated to pay service fees. They were hired before
November I, 1982. The Statement of Intent does not
mandate that employees hired before November I, 1982
(but who later became union members), had to pay ser­
vice fees. The Joint Statement of Intent in effect from
July 1984 to July 1987 was a "maintenance of mem­
bership" nl9 clause, except that it made no provision
for imposition of penalty on the employees [*544) who

later chose not to maintain union membership; Le., the
respondents in this case. By its express terms, the Joint
Statement of Intent imposed "service fees" on employees
"hired after November I, 1982." The Joint Statement of
Intent did not impose service fees on those hired before
November I, 1982. Instead, the [**20) Joint Statement
oflntent provided that ifany Employee (which would in­
clude those who were hired before November I, 1982)
became a member of the Union, they "shall remain a
member." What was to happen, according to the Joint
Statement of Intent, as to those employees hired be­
fore November I, 1982, who became union members
but then left union membership; Le., the respondents?
Were they to pay a service charge or the agency fee to the
Union? The answer is "no," because the Joint Statement
oflntentforJuly 15,I984,toJuly 15,1987, is silent on
that issue. It contains no provision requiring such em­
ployees to pay a service fee. The provision upon which
the Union bottoms its cause of action clearly does not
apply to the employees hired before November I, 1982.

nl9 "Maintenance of membership" provisions re­
quire that once an employee voluntarily becomes
a member of a union, he must majntain his mem­
bership for the duration of the contract as a
condition of employment. There is no require­
ment, however, that an employee initially become
a member. Yelin, ConStitutional Considerations
Affecting the Methods of Exacting Union "Fair­
Share" Collective Bargaining Fees From Non­
Member Public Employees. 1985 DET. C.L.REV.
767, 769.

[**211 Where employees hired before November I,
1982, who became union members but then left member­
ship, to be fired when they ceased union membership?
nZo The portions of the Joint Statement of Intent before
this court (by admissions in the brief) do not contain pro­
visions that require the Board of Utilities to discharge
Office Unit employees who ceased being union mem­
bers. The Joint Statement of Intent for the physical
plant employees does provide for discharge of an em­
ployee in that bargaining unit if such employee does not
join the Union or pay the service fee. (See Appendix
"A," Paragraph III). Paragraph II of the Union's pe­
tition alleges that respondents' continued employment
was dependent upon paying the service charge. There
is no evidence in the record to support the allegation in
paragraph II unless the Physical Unit Joint Statement of
Intent was applied to Office Unit employees. However,
it would not aid the Union to make such claim. Article
XVI of the horne rule Charter of the City of Springfield
is entitled "Board of Public Utilities." Section 16.7 of
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that Charter, entitled "Powers," provides:

The said board of directors shall have all the powers
necessary, desirable, or [**22] convenient to manage,
control, and operate such public utilities, and by way
of description but not of limitation, the board shall have
the power to hire such persons in the manner herein pro­
vided as are necessary to operate the said utilities .
. (Emphasis added.)

In Section 16.14 of the Charter, the "manner" of hiring
and discharging public utility employees was provided
as follows:

[A]ll other employees [other than the manager, his as­
sistants and department heads] shal1 be hired, promoted,
reduced or discharged in accordance with rules estab­
lished by the board designed to secure and retain em­
ployees strictly on the basis of merit. . . . (Emphasis
added.)

The Charter provisions relating to Springfield's Board
of Public Utilities, were exhaustively examined in
Glidewell v. Hughey, 314 S. W.2d at 755:

The Charter provision (16.14) is that "employees shal1
be hired, promoted, reduced or discharged in accordance
with rules established by the Board designed to secure
and retain employees strictly on the basis of their merit
and without regard to favoritism." This is a delegation
of legislative power by the Charter to the Board to set
up a merit system of [**23] employment, separate from
the merit system provided by the Charter (6.5, 6.6) ..
. . It is specified that this is to be done by "rules es­
tablished by the Board" and the Board has no authority
to do it in any other way, certainly not to contract away
this authority. (Emphasis added)

n20 In paragraph II of its pleading, the Union
alleges that "Pursuant to the terms of the Joint
Statement, . . defendants, as a condition of their
continued employment with the utility, are compelled
to pay to 'the Union' each month, either regn1ar
Union dues or a service charge equal to the regu­
lar monthly dues-of Union members. "

The [*545] merit system delegated to the Board of
Public Utilities by Charter Provision 16.14 is limited in
scope, The Board is limited by Charter Provision 16.14
to promnlgating rules regarding retention of employees
"strictly on the basis of their merit." AttemPts by the
Board of Utilities at legislative action that provides for
discharge of employees solely because such employees
failed to pay [**24] a service fee to the Union is beyond
the power delegated to the Board of UtiJities by Chapter

XVI of the Springfield Charter. Courts in other states
have found union security agreements contrary to the
"merit and fitness" clause ofcivil service laws. Thus, in
Allegheny Cty. Fire. Loc. 1038 v. County ofAllegheny,
7 lb. Commw. 81, 299 A.2d 60 (1973), a county gov­
ernment refused to implement a union security provision
presented to it as a result of a "binding arbitration" pro­
ceeding. In determining that such binding arbitration
provision conld not be implemented by the county, the
court said:

While this provision neither compels union member­
ship nor dues check-off by the County, it does clearly
provide that either union membership or retention of
good-dues-standing is required of all firemen "as a con­
dition of continued employment." It thus contemplates
the discharge from county employment of any fireman
who is not in good-dues-standing with a union to which
he mayor may not belong. By so providing it is in di­
rect conflict with statutory law governing the discharge
of firemen by second class counties. The Act. . .
affords civil service protection to such employees and
prohibits [*°25) their discharge except for certain stated
reasons none of which relate to union security. To com­
ply with this provision of the disputed award, the County
wonld be required to discharge a fireman contrary to the
statutory law governing discharge of firemen. By ar­
bitration procedure under the Act, a local government
cannot agree or be required fu perform an illegal act.

Allegheny, supra, at 62.

In Foltz v. City ofDayton, 27 Ohio App. 2d 35, 272
N.E,2d 169, 56 Ohio Op. 2d 213 (1970), the City of
Dayton, an Ohio charter city, following union negotia­
tions, changed its disciplinary rules so as to provide for
discipline of an employee who was in a bargaining unit
and failed tu pay his monthly service charge. Section
10, Article XV of the Constitution of Ohio provided:

Appointments and promotions in the civil service of
the state, the several counties, and cities, shal1 be made
according to merit and fitness. . . .

Foltz, supra, at 172 (emphasis added). The court ruled
that the City's civil service rule that allowed for disci­
pline of an employee for not paying service fees to the
Union was not a valid exercise of the city's powers of lo­
cal self-government and [**26] that it did conflict with
the Ohio constitutional provision concerning appoint­
ments of city employees based on merit and fitness.

It is the opinion of this court that Springfield Charter
Provision 16.14 does not empower the BoardofUtiJities
to adopt rules or "legislation" whichpenaIizes employees
in any fashion, either by demotion or discharge, for fail-
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ure to remain union members or for failure of non-union
employees to pay selVice fees. It is the further opinion
of this court that for the period July 15, 1984, through
July 16, 1987, respondents, who had been hired before
November I, 1982, had joined the Union after 1982,
and had left the Union after July 15, 1984, were not ob­
ligated to pay service fees because the Joint Statement of
Intent adopted by the Board of Utilities did not impose
the fees on those employees.

Bearing in ntind that the Joint Statement of Intent was
the exercise of legislative authority which continued in
effect until changed by appropriate action ( Sumpter v.
City of Moberly, supra, at 363; Phipps v. School Dist.
of Kansas City, supra, at 108), the Board of Utilities
did change the Office Unit Joint Statement of Intent.
Effective July 16, 1987, and [**27] through July 16,
1990, the Joint Statement of Intent provided:

Since the Union is the certified representative of all

Employees in the Bargaining Unit and each Employee
in the Bargaining Unit benefits equally from such repre­
sentation without regard to whether he [*546] is a mem­
ber of the Union, it is fair that each Employee in the
Bargaining Unit hired after November I, 1982, sha11 as­
sume his fair share ofthe expense of such representation.
(Emphasis added.)

On its face, the last mentioned Joint Statement of
Intent would seem to be in keeping with the 1984 Joint
Statement of Intent in that neither imposed the service
fee on employees hired before November I, 1982. The
Union filed affidavits in opposition to respondents' mo­
tion for surntnary judgment. Those affidavits state, in
part:

The new language referred to in defendants' most re­
cent suggestions was negotiated on or about July 16,
1987. The bargaining intent of the Union and the Utility
was to make the language in the new agreement com­
mensurate with the language in the Joint Statement of
Intent covering the Physical Unit . . . [11his new
language was intended to cover only two emPloyees,
Barbara Marshall and [**28] John Miller, who are em­
ployees of the Utility emPloyed in the Office and Clerical
Unit. Both of these emPloyees were emPloyed prior to
November I, 1982, and had never become members of
the Union. As a result, they are not required to pay an
agency fee and the Union has never taken the position
that they should be reqnired to do so.... Therefore,
in actuality, after the first Joint Statement of Intent was
entered into, all of these defendants became members
of the Union and agreed to adhere to, confunn to, and
abide by the constitution and laws of the International
Brotherhood of Electrical Workers and its Local Unions.

Therefore, it is the position of the Union that any posi­
tion of these defendants that they are grandfathered out
of the Joint Statement of Intent is not meritorious.

From the above, it is seen that the Union's position
is that once respondents joined the Union, their union
membership subjected them to the service fee provision.
That argument is faulty for two reasons. First, it is
clear from the Union's pleading and from its affidavits
that its claim to recover selVice fees was confined to
and was founded upon the Joint Statements of Intent.
Indeed, it must be so, [**29] because once the respon­
dents ceased being union members they were no longer
bound to abide by the Constitution of the International
Brotherhood of Electrical Workers and its Local Unions.
The Union is not attempting to collect union dues; it is
not attempting to enforce its Constitution and bylaws.
It is attempting to recover service fees based upon Joint
Statements of Intent legislatively adopted by the Board of
Utilities. Accordingly, the fact that respondents joined
the Union or didn't join the Union has nothing to do
with the Union's cause of action which is adntittedly
grounded on the Board of Utilities' legislative action.

The second reason why the Union's argument fai1s
is that the Joint Statements of Intent (1984 version and
1987 version) are clearly written. The provisions are un­
ambiguous. The unequivocal tenns of those documents
fail to impose service fees 011 employees hired before
Novemberl,1982. Whether they later joined the Union
is of no moment. The Joint Statements of Intent were
the legislative documents of the Board of Utilities and
the first rule of statutory construction is to give effect
to the intent of the legislative body. State v. BUTTIIJU,
642 S. W.ld 621, [**301 623 (Mo. bane 1982). While
it is proper to consider history of legislation where am­
biguity exists, Kieffer v. Kieffer, 590 S. W.ld 915, 918
(Mo.banc 1979), this court finds no ambiguity here.
State et rei. Mo. State &1. v. Southworth, 704 S.W.ld
219, 59 A.L.R.4th 915 (Mo.banc 1986). Words used
in legislation must be accorded their plain and ordinary
meaning. State v. BU17IIJU, 642 S. W.ld at 623. The
plain language of the Joim Statements of Intent exclude
respondents from paying those fees because each of the
respondents were hired by the Board of Utilities before
November I, 1982. Where the language of the legisla­
tion is plain and adntits of but one meaning, there is no
room for construction. State et rei. Mo. State &1. v.
Southworth, supra, at 224. This Court must construe
the Joint Statements of Intent as they stand, Engkmd
v. Eckley, 330 S. W.ld 738, 744 (Mo.banc 1959), and
give effect to them as written. State v. ltltton, 308
S. W.ld 641, 644 [*547] (Mo.banc 1958). To engraft
onto the Joint Statements of Intent language that "ifem­
ployees hired before November I, 1982, subsequently
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joined the Union, they shall pay service fees if they cease
union membership [**31] but remain employed in the
bargaining unit," would be to disregard the maxim of
statutory construction that the legislative intent, insofar
as possible, is to be determined from the language of
the legislation itself. State ex. rei. Mo. State Bd.
v. Southwonh, supra, 224-25; State v. Sweeney, 701
S. W2d 420, 422-23 (Mo.banc 1985).

The judgment of the trial court is affinned.

APPENDIX"A"

I.

Effective July IS, 1984, to July IS, 1987, for the
Office Unit

ARTICLE VII - UNION SECURITY - CHECKOFF

A. Any current Employee working in the classifications
covered by this agreement mayor may not become a
member of the Union, however, once an Employee be­
comes a member of the Union, said Employee shalI
remain a member. Any replacement Employee or any
Employee hired after November I, 1982, shalI become
a member of the Union or pay a service fee equa1 to the
regular monthly dues of Union members (not including
initiation fees, fines, assessments or any other charges
uniformly required as a condition of acquiring or re­
taining membership) after completing the six (6) month
probationary period.

II.

Effective July 16, 1987, to July 16, 1990, for the
Office Unit

ARTICLE [**32] VIII - UNION SECURITY ­
CHECKOFF

Section 1. Since the Union is the certified represen­
tative of all Employees in the Bargaining Unit and each
Employee in the Bargaining Unit benefits equally from
such representation without regard to whether he is a
member of the Union, it is fair that each Employee in
the Bargaining Unit hired after November I, 1982, shalI
assume his fair share of the expense of such representa­
tion.

111.

Effective July IS, 1985, for the Physical Unit

ARTICLE VIII, §§ 1-3

Section 1. Since the Union is the certified represen­
tative of all employees in the bargaining unit and each
employee in the bargaining unit benefits equally from

such representation without regard to whether he is a
member of the Union, it is fair that each employee in
the bargaining unit assume his fair share of the expense
of such representation.

Section 2. Employees are free to either join or not
join the Union. All present regular, non-probationary
employees who are not Union members but work in a
bargaining unit represented by the Union shall, immedi­
ately following a 30-day period from the date hereof, as
a condition of continued employment, pay to the Union
each month, pursuant to authorization [**33] for payroll
deduction there for as hereinafter referred to, a service
charge equal to the regular monthly dues (not including
initiation fees, fines, assessments, or any other charges
uniformly required as a condition of acquiring or retain­
ing membership) paid to the Union by an employee in
the same bargaining unit who is a Union member,

Section 3. All new employees who do not become
Union members after completing six (6) continuous
months ofemployment shall, as a condition ofcontinued
employment, pay to the Union each month commenc­
ing after said date, pursuant to authorization for payroll
deduction therefor as hereinafter referred to, a service
charge equa1 to only the regular monthly dues (not in­
cluding initiation fees, fines, assessments or any other
charges uniformly required as a condition [*548] of ac­
quiring or retaining membership) paid to the Union by
an employee in the same bargaining unit who is a Union
member, Upon failure of any non-member employee to
payor tender the above mentioned service charge, the
Utility will discharge such employee when requested to
do so by the Union.

ON MOTION FOR REHEARING OR TRANSFER

By motion for rehearing, or alternatively to [**34]
transfer, the Union again vociferously argues that there
is a compelling need to resolve the question of whether §
105.510, RSMo 1986, permits or precludes agency shop
provisions as a lawful issue in public sector labor nego­
tiations. This court agrees that resolution of that issue
would be beneficial to public sector labor organizations
and employers in the public sector, However, because
the issue is important, and because meaningful guidance
on the question is necessary, resolution thereof should
be deferred urnil the issue has been squarely placed be­
fore an appellate court in a case where there is sufficient
record made, and presented to the appellate court, to
indicate that deciding such an important issue is essen­
tial to the resolution of the case, That is not the situa­
tion presented by this record. For example, the "joint
statements of intent" for the "office unit" and "physi­
cal unit" employees were the writings upon which the
Union based its cause of action in Count I and Count
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II; nl yet, those statements of intent were not a part of
the record presented to the triaI court nor to this court.
n2 The joint statements of intent were not attached by
the Union to its petition, [**35] nor to the motion for
summary judgment, nor to the affidavits and other doc­
uments filed in suppon of its motion for summary judg­
ment, nor were they attached to the instruments filed
in opposition to the respondent's motion for summary
judgment. With the evidence so limited, the triaI court
entered summary judgment in favor of the respondents
and against the Union. n3 Significantly, the judgment
in this case contained no declaration of the rights of the
parties and did not include declarations in its judgment
as is reqnired if the pleadings state a cause ofaction for a
declaratory judgment. Zaiserv. Miller, 6565. W.U 312,
315 (Mo.App. 1983). In its brief filed with this court,
the Union completely ignored the declaratory judgment
count. For example, in its brief, the Union said;

Subsequent to the enactment of these provisions ["joint
statements of intent"], cenain bargaining unit employ­
ees. . . stopped paying the service cbarges (here­
after referred to as agency fees) required by the respec­
tive joint statements and Local 753 brought a collection
suit against them. . . . The Respondents defended
on four grounds: that § I05.5IO, R.S. Mo, prohibits
agency fees; that [**36] the joint statements of intent
were not binding and enforceable with respect to the
Respondents; that the agency fee agreements [*549] vi­
olated the Respondents' rights under the United States
Constitution; and that the agency fee requirements of the
joint statements of intent did not apply to cenain of the
Respondents.

* * *

Although the Circnit Court is not required to issue a
detailed analysis, the absence of any findings of fact
and conclusions of law makes [sic] this case extremely
difficult to brief. For example, while we find it hard
to believe, we must assume that the Circnit Court
ruled in Respondents' favor on all four points which
Respondents raised in their motion for summary judg­
ment. Accordingly, we must address them all in this
brief. (Emphasis added).

nl Count I was a collection effon relying upon the
"office unit" statement of intent. Count IT sought a
declaration of the rights of all non-union Board of
Utility employees who worked in a bargaining unit
represented by the Union.

n2 The joint statement of intent for the office unit

for the period of July 16, 1987, through July 16,
1990, was attached to affidavits of cenain respon­
dents in suppon of their defense that the office unit
statement of intent did not apply to them because
they were hired before November 2, 1982; but that
was the ONLY statement of intent contained in the
record presented to the triaI court as that record was
revealed to this court by the legal file.

[**37]

n3 The triaI court's order, in pertinent portion,
read: "The Court has heard arguments on the mo­
tions for summary judgment filed by plaintiffs and
defendants in these two cases which have been con­
solidated. Having duly considered all of the plead­
ings and affidavits, depositions and exhibits, the
Court has found that the summary judgment mo­
tion filed by defendants should be sustained and the
summary judgment motion filed by plaintiffs should
be overruled. . . . NOW, THEREFORE, IT IS
HEREBY ORDERED, ADJUDGED AND RULED
AS FOLLOWS; 1. Pursuant to Rule 74.04(h), the
motions by defendants for summary judgment dis­
missing the petitions herein, is hereby sustained.
Pursuant to Rule 74.01(b), the Court further finds
that there is no just reason for delaying the finality
of said judgment and therefore said judgment shall
be. . . appealable. . . ."

There was sufficient substantial evidence to suppon
the triaI court's judgment based upon the office unit's
defense that the joint statements of intent did not apply
to them because they were hired before November 1982.
The other issues did not have to be [**38] addressed in
order to affirm the triaI court's judgment. With regard
to Count II, the record is barren of any objection, by
the Union, directed to the triaI court about the failure
of the triaI court to make a declaration of the rights of
the parties and inclnde such declarations in its judgment.
Cenainly no issue was presented or briefed by the Union
on this appeal concerning the failure of the triaI court to
make findings and declarations in response to the request
in Count IT for a declaratory judgment. To the contrary,
the Union said, on appeal, that it had brought a "col­
lection snit" against respondents and that the triaI court
was not "required to issue a detailed analysis. " Such pro­
nouncements directly contradict any claint by the Union
of a viable issue presented to this court concerning the
declaratory judgment count. Accordingly, this court
could only assume that the parties and the triaI court
treated the issues in the declaratory judgment count as
abandoned, or that the triaI court's judgment amounted

" .. ---, --' -_._--_.. ' ----_... _._-------
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to a detennination that Count [] did not state a cause
of action for declaratory judgment and the Union there­
after totally abandoned that issue. Casper v. Hetlage,
359 [**39J S. W.2d 781, 783 (Mo. 1962).

Whatever the reason might be for the trial court's fail­
ure to make a declaration of the parties' rights, the Union
did not present that failure as alleged error to the trial
court. It is a fundamental rule that contentions not put
before the trial court will not be considered by the ap­
pellate court; an appellate court will not convict a trial
court of error on an issue which was not put before it
to decide. Casper v. Hetlage, supra, at 783; Estate
of Huskey v. Monroe, 674 S. W.2d 205, 208 (Mo.App.
1984). Where a declaratory judgment action is filed, if
the pleadings state a cause of action, the trial court must
make a declaration of the rights of the parties and in­
clude such declarations in its judgment. Zaiser v. Miller,
supra, at 315. On appeal, the Union did not brief, or
otherwise present, a complaint of error in the failure
of the trial court to make a declaration of the rights of
the parties. Accordingly, this court concludes, and re­
mains convinced, that the Union's appeal on the declara­
tory judgment count was abandoned. Estate of Huskey
v. Monroe, supra. at 208; Komanetsky v. Missouri
State Medica/Association, 516 S. W.2d 545, [**40J 549
(Mo.App. 1974). "An appellant has a duty to furnish
an adequate record by which allegations of error can be
reviewed with some degree of confidence." Daniels v.
Griffin. 769 S. W.2d 199, 200 (Mo.App. 1989). n4

n4 This court clearly recognizes that when, as
here, a declaratory judgment is sought and a trial
court fails to make a declaration settling the rights (as
when it dismisses a petition without a declaration),
a reviewing court may make a declaration. Mcolai
v. City ofSt. Louis, 762 S. W.2d 423, 426 (Mo.banc
1989). However, exercise of appellate court discre­
tion to go forward with a declaration ofrights in such
case is normally confined to thnse instances where
there are no disputed facts and the record clearly in­
dicates the issue is purely a legal ODe. Mcolai v. City
ofSt. Louis, supra, at 426; Magenheim v. Board of
Education. 347 S. W.2d 409 (Mo.App. 1961). This
court does not believe the record presented in this
case is such that it should exercise its discretion to
declare the rights of the parties. Deciding an issue
as important as what the parties here perceive this
issue to be, should be left to a case where the record
clearly reflects that deciding the issue was necessary.
In such instance, the decision is not open to being
distinguished or criticized and can be clearly relied
upon.

[**41]

Appellate [*550] review presupposes a record and ev­
idence from which the appellate court can perform the
review with some degree ofconfidence in the reasonable­
ness, fairness and accuracy of the final decision. Zaiser
v. Miller, supra, at 318. The record and evidence in
this case was not sufficient to convince this court that
it should decide the important issue of the lawfulness
of agency fee provisions in public sector labor relations
when the issues, as presented by the record. could be
resolved without reaching such issue.

The following additional contention found in the mo­
tion for rehearing or transfer should be addressed for
clarification:

. . . [Tlhat portion of the Court's opinion dismissing
Appellant's appeal as to Joseph Hahn is erroneous for the
reason that Appellants have never abandoned their claim
against Mr. Hahn .... Mr. Hahn's name plainly
appears on the caption of the First Amended Petition
and plainly appears throughout the pleadings in Case
No. CVI86-40ICCI. Moreover. Count [] of Plaintiffs
First Amended Petition clearly seeks relief with regard
to "all present regular, non-probationary employees. .
. who are not union members, but who work [**42]
in a bargaining unit represented by said unions. . ."
Defendant Hahn is clearly addressed by this pleading,
and Appellants' appeal with regard to him. and hence
the physical unit, should not be abandoned for the rea­
son that it is important for all units to be considered in
the Court's Opinion for the reasons cited above.

Clearly, whether the Union intended to do so or not. it
omitted any claim against Joseph Hahn in Count I. As
comained in the legal file furnished this court. Hahn's
name does not "appear[] thronghont the pleadings in
Case No. CVI86-40ICCl." n5 A copy of Count I of the
first amended petition is attached as an appendix hereto.
n6

n5 The only pleadings presented to this court
were the Union's first amended petition, answer to
first amended petition with affirmative defenses and
counterclaim, motion of Union for summary judg­
ment with affidavits. NODe of thnse pleadings re­
fer to Hahn (other than in the caption). Affidavits
filed in support and in opposition of the motions
for summary judgment, which mentioned other de­
fendants. never mentioned Hahn or offered facts re­
garding Hahn.

n6 Hahn and Cepowski were not named as parties
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to the counterclaim filed by the defendants against
the Union, whereas all the employees in the "Office
Unit" (those against whom relief was sought in Count
I) did file counterclaims against the plaintiff.

[**43)

This court never considered Count II to apply to Hahn,
and properly so. The Union clearly abandoned Count II
as it related to Hahn and Cepowski. n7 Count II of the
Union's petition is attached as a part of the appendix.
The pleading recites:

Come now the plaintiffs, as and for Count II of their
cause of action against defendants Rebecca G. James,
Patsy Northcutt, Nancy Fox, Rose Gambon, Barbara
Johnson, Sharon Sue Truitt and Fran Albright, and state
to the court as follows: .... (Emphasis added.)

There then follows a paragraph incorporating the allega­
tions of paragraphs 1-17 ofCount I of the first amended
petition (all of which relate to the employees of the of­
fice unit). Hahn was omitted as a party to Count II and
by incorporating Count I into Count II without addi­
tional pleadings, only the "office unit" employees and
the office unit "joint statement of intent" were included
in Count II.

n7 In the suggestions filed in support of the mo­
tion for rehearing or to transfer, the Union says:
"During the passage of time during which this liti­
gation has been pending, several of the affected em­
ployees have decided to pay their monthly service
charges as requested by the Union, and, therefore,
by stipulation, the lawsuit against these employees
was dismissed and the issues with regard to them be­
came moot. " Later in that memorandum, the Union
says, "Although. . . Cepowski later recanted and
decided to pay his monthly fees, Hahn remains a vi­
able party to this lawsuit. . . ." The record presented
to this court simply does not support the Union's as­
sertions. Nowhere in the docket sheets contained in
the legal file is there an indication that any employee
was dismissed from the lawsuit. Rather, the par­
ties simply continued to carry the names Hahn and
Cepowski on the caption of the pleadings but ceased
making allegations in the body of the pleadings as
against those two individuals.

[**44]

The [*551) motions of the Union for rehearing or
in the alternative for transfer to the Missouri Supreme
Court are denied.

APPENDIX

IN THE CIRCUIT COURT OF GREENE COUNTY,
MISSOURJ DIVISION 4

RUSSELL STRUNK and DEAN MOORE,

lndividnaJly and as Officer, Agents, and Representatives
of a Class Consisting of the Membership of the

INTERNATIONAL BRarHERHOOD OF
ELECTRJCAL WORKERS, AFL-CIO,
LOCAL UNION NO. 753,
Plaintiffs,

vs.

PAT C. CEPOWSKI and
JOSEPH L. HAHN,
Defendants,

and

RUSSELL STRUNK and
DEAN MOORE,

Individually and as Officer, Agents, and Representatives
of a Class Consisting of the Membership of the

INTERNATIONAL BRarHERHOOD OF
ELECTRJCAL WORKERS, AFL-CIO, LOCAL
UNION NO. 753,

Plaintiffs,

vs.

REBECCA G. JAMES, PATSY NORTHCUTT,
NANCY FOX, ROSE GAMBON, BARBARA
JOHNSON, SHARON SUE TRUITT and FRAN
ALBRJGHT, Defendants.

Case No. CVI86401-CCl

Case No. CV186-750-CC2

FIRST AMENDED PETITION

COUNT I - PETITION

Come now the plaintiffs, and for Count I of their First
Amended Petition against defendants state to the court
as follows:

I. Plaintiffs Russell Strunk and Dean Moore are offi-

... _ _---_ _------
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cers [**45] and agents of the International Brotherhood
of Electrical Workers, AFL-CIo, Local Union No. 753,
and are residents of Greene County, Missouri.

2. The International Brotherhood of Electrical
Workers, AFL-CIO, Local Union No. 753 (hereinafter
"the Union") is an unincorporated labor organization
with its headquarters located at 2902 East Division,
Springfield, Greene County, Missouri, and is the cer­
tified bargaining representative of all employees of the
City Utilities of Springfield, Missouri, employed in the
"Office Unit' of said utility.

3. That the full membership ofsaid class ofsaid Union
is numerous, and the names of each member, agent, and
representative of said class cannot, without great delay
and difficulty, be added as plaintiffs in this action, but
that this action is brought by plaintiffs Strunk and Moore
with the consent of the membership of said class, and
for the benefit of said class, and that plaintiffs Strunk
and Moore adequately represent all of the she members
of said class.

4. That all defendants herein are residents of Greene
County, Missouri.

5. That the legal document upon which this petition
is based was entered into in Greene County, Missouri.

6. That, [**46] at all times mentioned herein, LocaI
Union No. 753, 'the Union,' and the City Utilities
of Springfield, Missouri, were signatory to a Joint
Statement of Intent, which was entered into with the
express intent of defining the respective rights, duties,
and obligations concerning wages, hours, rules, and
other conditions of employment, for certain employees
of the City Utilities of Springfield, Missouri, employed
in the unit of employees hereinafter referred to as the
"Office Unit,' including defendants James, Northcutt,
Fox, Gambon, Johnson, Truitt, and Albright.

7. That the aforesaid Joint Statement of Intent was in
full force and effect at all times mentioned herein, and
with respect to the Union, the utility, and all defendants
herein, it does define their respective rights, duties, and
obligations concerning wages, hours, rules, and other
conditions of employment.

[*552] 8. That with concern to the issues of wages,
hours, rules, and other conditions of employment, de­
fendants James, Northcutt, Fox, Gambon, Johnson,
Trnitt, and Albright do benefit from the aforesaid Joint
Statement of Intent and as such, are third party benefi­
ciaries of such statement.

9. That, regardless of [**47] whether or not these de­
fendants are current members of 'the Union' they ben­
efit equally from the representation of 'the Union' for

collective bargaining purposes, and, pursuant to Article
VII, Section A, of the Joint Statement ofIntent, they are
reqnired to pay to the Union either Union dues or a ser­
vice fee equal to the regular monthly dues of Union mem­
bers (not including initiation fees, fines, assessments, or
any other charges uniformly reqnired as a condition of
acqniring or retaining membership).

10. That defendants James, Northcutt, Fox, Gambon,
Johnson, Trnitt, and Albright are members of the appro­
priate bargaining unit of employees (the 'Office Unit')
to which 'the Union' is the certified bargaining repre­
sentative.

II. Pursuant to the terms of the Joint Statement of
Intent, all Bargaining unit employees, including these
defendants, as a condition of their continued employ­
ment with the utility, are compelled to pay to 'the
Union' each month, either regular Union dues or a ser­
vice charge equal to the regular monthly dues of Union
members.

12. That the monthly service charge owed by defen­
dant James to 'the Union' is Three Hundred Eighty-one
and 04/100 Dollars ($ 381.04). [**48]

13. That the monthly service charge owed by defen­
dant Northcutt to 'the Union' is Three Hundred Six and
40/100 Dollars ($ 306.40).

14. That the monthly service charge owed by defen­
dant Fox to 'the Union' is Two Hundred Fifty-one and
04/100 Dollars ($ 251.04).

15. That the monthly service charge owed by defen­
dant Gambon to 'the Union' is One Hundred Twenty­
one and 24/100 Dollars ($ 121.24).

16. That the monthly service charge owed by defen­
dant Johnson to 'the Union' is Three Hundred Two and
43/100 Dollars ($ 302.43).

17. That the monthly service charge owed by defen­
dant Truitt to 'the Union' is Twenty and 811100 Dollars
($ 20.81) per month from March, 1987, forward until
settled.

18. That the monthly service charge owed by de­
fentlant Albright is Twenty-one and 45/100 Dollars ($
21.45) per month from March, 1987, forward until set­
tled.

19. That although 'the Union' has repeatedly re­
quested of defendants James, Northcutt, Fox, Gambon,
Johnson, Truitt, and Albright that they pay the aforesaid
arrearages, they have fabled and refused to do so.

WHEREFORE, in this Count I of plaintiffs petition,
plaintiffs respectfully request judgment against defen-

.._-_.__...._._--------
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dant Rebecca G. James in the amount [**49] of Three
Hundred Eighty-one and 04/100 Dollars ($ 331.04);
and against defendant Patsy Northcutt in the amount
of Three Hundred Six and 40/100 Dollars ($ 306.40);
and against Defendant Nancy Fox in the amount of Two
Hundred Fifty-one and 04/100 Dollars ($ 251.04); and
against defendant Rose Gambon in the amount of One
Hundred Twenty-one and 24/100 Dollars ($ 121.24);
and against Defendant Barbara Johnson in the amount
of Three Hundred Two and 43/100 Dollars ($ 302.43);
and against Sharon Sue Truitt in the amount of Twenty
and 811100 Dollars ($ 21.91) per month from March,
1987, forward until settied; and against Fran Albright in
the amount of Twenty-one and 45/1 00 Dollars ($ 2 I.45)
per month from March, 1987, forward until settied; and
for such other amounts and arrearages as may come due
in the future, as alleged in Count I of this First Amended
Petition; for a reasonable attorney's fee and costs of this
action; and for such other and further relief as the Court
may deem appropriate under the circumstances.

COUNT II - DECLARATORY JUDGMENT

Come now the plaintiffs, as and for Count II of
their cause of action against [*553] defendants Rebecca
G. James, Patsy Northcutt, Nancy [**50] Fox, Rose
Gambon, Barbara Johnson, Sharon Sue Truitt, and Fran
Albright, and state to the Court as follows;

1. That plaintiffs restate and reallege and incorporate
herein By reference paragraphs I through 17 of Count
I of their First ended Petition as if realleged herein in
haec verba.

2. That plaintiffs Moore and Strunk, as officers and
agents of "the Union," as aforesaid, have fiduciary and
good faith duty to fairly represent all of the members of
the Loca1 Union No. 753, and all of the employees of
the City Utilities of Springfield, Missouri, employed in
appropriate bargaining units represented by Loca1 Union
No. 753, and, as such, must insist on strict compliance
ofall terms, duties, and obligatioDScoDtained in the Joint

Statement of Intent referred to in Count I of plaintiffs'
First Amended Petition.

3. The plaintiffs further allege that, by reason of the
above and foregoing, it is necessary for the protection of
the class consisting of the membership of "the Union"
and of the appropriate bargaining unit employees of the
City Utilities ofSpringfield, Missouri, that plaintiffs se­
cure a declaratory judgment as to the existence or non­
existence of the rights, powers, privileges, [**51] and
inununities of the parties hereto, upon the facts alleged
herein, and of the existence or non-existence of the facts
upon which such rights, powers, privileges, and inunu­
nities now exist or will arise in the future.

WHEREFORE, the plaintiffs respectfully request that
a declaratory judgment be issued by this Court order­
ing, adjudging, and decreeing that all present regu­
lar, non-probationary employees of the City Utilities
of Springfield, Missouri, who are not Union members,
but who work in a bargaining unit represented by said
Union, shall, as a condition of their continued employ­
ment, pay to the said Union each month, a service charge
equal to the regular monthly dues (not inclnding initia­
tion fees, fines. assessments, or other charges uniforru1y
required as a condition of acquiring or retaining a mem­
bership) paid to the Union by an employee in the same
bargaining unit who is a Union member; for reasonable
attorney fees and costs and expenses of this litigation;
and for such other and further declaratory judgment, or­
der, or relief as may be just and proper.

Douglas W. Greene, III

DOUGLAS W. GREENE, III
Missouri Bar No. 24373
805 Woodruff Bni1ding
PO Box 1322
Springfield, [**52] Missouri 65805

(417) 862-1741
Attorney for Plaintiffs
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OPINIONBY: PER CURIAM; FINCH

OPINION: [*359) Plaintiffs, members of the
Professional Firefighters Association of Moberly,
Missouri, Local 2671, filed suit [**2) seeking
injunctive relief to prevent defendant City of Moberly
from violating certain provisions of what plaintiffs
claim is a binding collective bargaining agreement.
The City filed a motion to dismiss the petition on the
ground that it failed to state a claim on which relief
could be granted in that the [*360) document relied
upon was not an enforceable contract binding upon the
City. The court sustained the motion and dismissed the
petition. Plaintiffs appealed to the Missouri Court
of Appeals, Western District, which reversed and
remanded for trial. On application the case was ordered
transferred to this Court and is decided by us as though
here on direct appeal. We utilize portions of the Court
of Appeals opinion without the use of quotation marks.
We affinn.

Acting pursuant to the provisions of §§ 105.500 ­
105.530 RSMo 1978, nl sometimes popularly referred
to as the Public Sector Labor Law, firefighters em­
ployed by the city fonned and joined the Professional
Firefighters Association of Moberly, Missouri, Local
2671, a labor organization which was certified by the
State Mediation Board as the exclusive representative
for the firefighters. That organization, as authorized
[*'3) by § 105.510, n2 presented proposals relative to
salaries and other conditions of employment to the City
of Moberly.

nl All statutory references, unless otherwise indi-



645 S.W.2d 359. *360; 1982 Mo. LEXIS 422. **3;
112 L.R.R.M. 2787

Page 233
LEXSEE

cated. are to RSMo 1978.

n2 The portion of § 105.510 pertinent to this case
is as follows:

"Employees. except police, deputy sheriffs,
Missouri state highway patrol, Missouri national
guard, all teachers of all Missouri schools, col­
leges and universities, of any public body shall have
the right to fOIm and join labor organizations and
to present proposals to any public body relative to
salaries and other conditions ofemployment through
representatives of their own choosing. . ."

Thereafter, pursuant to § 105.520 n3 the results of
discussions with the City concerning the union's pro­
posals were incorporated in a written Memorandum of
Understanding which was presented to the City Council.
It covered wages, overtime pay, call back pay, sick leave,
holidays and other allowances, duty tours, training, and
many other subjects begiuning [**4] July 1,1980, with
a provision for automatic renewal every two years in the
absence of notice of intention to modify. In May, 1980
the City Council enacted an ordinance adopting the pro­
visions of the Memorandum of Understanding "as the
telIDS and working conditions for Local 2671" for the
teIm of that docnment.

n3 Section 105.520 provides:

"Whenever such proposals are presented by the
exclusive bargaining representative to a public body,
the pUblic body or its designated representative or
representatives shall meet, confer and discuss such
proposals relative to salaries and other conditions
of employment of the employees of the public body
with the labor organization which is the exclusive
bargaining representative of its employees in a unit
appropriate. Upon the completion of discussions,
the resul ts shall be reduced to writing and be pre­
sented to the appropriate adutinistrative, legislative
or other governing body in the fOIm ofan ordinance,
resolution, bill or other fOIm required for adoption,
modification or rejection. •

[**5)

On January 28, 1981, the City Manager of Moberly
sent a memorandum to all fire department personnel that
effective February I, 1981, the work schedule for the
department would be 24 hours on duty, followed by
48 hours off duty. This represented a change from the
schedule in the Memorandnm ofAgreement which caIIed
for 24 hours on duty every other day for 12 days, fol­
lowed by 7 days off duty. The Manager's Memorandum

stated that one additional firefighter would be hired and
that the change in schedule was "necessary to provide
adequate on-duty personnel to mann (sic) the fire sta­
tions, to accommodate 911 emergency calls and to ef­
fectoate a logical training schedule. " It went on to advise
that by reason of "inability of the Training Comntittee to
agree on a Training Program" a program therein outlined
would be instituted in lieu of the in-service training pro­
gram set out in the Memorandum of Understanding. The
City Manager's notice recited that it had been approved
by the Mayor and City Council.

Plaintiffs allege that the notice from the City Manager
constitutes a unilateral change in duty tours and training
schedules from those specified in the agreement nego­
tiated between the City [**6) and Local 2671, and that
such unilateral acts violate the telIDS of said agreement.
They seek to have the City enjoined from making such
changes or [*361) any other unilateral changes from the
telIDS of the agreement as embodied in the Memorandnm
of Understanding.

The question thus presented on this appeal is whether a
memorandnm of the results of discussions pursuant to §
105.520, after approval or adoption of those results by
the City Council, constitutes a binding collective bar­
gaining agreement which is enforceable on the City of
Moberly.

The question of whether a Missouri city may enter into
a binding collective bargaining agreement with its em­
ployees was addressed at length in Springfield v. Clouse,
356 Mo. 1239, 206 S. W.U 539 (bane 1947). That
case involved an appeal in a declaratory judgment ac­
tion wherein the City of Springfield sought a deteImina­
tion of its power to make collective bargaining contracts
covering wages, hours, and working conditions with la­
bor unions representing its employees. This Court held
that it could not make such contracts, concluding that
under the separation of powers doctrine as enunciated
in the Missouri Constitution, the whole matter [**7) of
qualifications, compensation, tennre and working condi­
tions of employees are matters for legislative detennina­
tion which, absent constitutional authorization, cannot
be delegated or contracted away.

In the course of that decision the Court recognized that
all citizens have the right under both federal and state
constitutions to peaceably assemble, to speak freely, and
to present their views to any public officer or legisIa­
tive body. It held that employees have such rights in
connection with establishment of their pay and working
conditions. However, said the court, such rights are not
to be confused with or equated to collective bargaining
as that term is usually understood in the private sector.
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In so ruling, the court considered the provisions of
Article 1, § 29 of the Missouri Constitution, which pro­
vides "that employees shall have the right to organize and
to bargain collectively through representatives of their
own choosing. " The Court, for reasons detailed in it's
opinion, concluded that this provision applies only to the
private sector and is not applicable to public employees.

Subsequently, in Glidewell v. Hughey, 314 S. W2d
749 (Mo. bane 1958), this Court again [**8] discussed
whether public employees have a right to collective bar­
gaining. In that case a declaratory judgmetu was sought
as to whether, after Springfield adopted a city charter,
unions conld enter into collective bargaining agreements
with Springfield's board of public utilities respecting
wages, hours and working conditions of employees of
the city's public utilities. The Court observed that under
Springfield's charter there was no provision for separa­
tion of corporate activity involving utilities from work
concerning other governmental functions. Hence, such
mailers conld not become the subject of bargaining and
contract between the board of public utilities and its em­
ployees.

The Court analyzed the act and explained its ruling in
these words, I.e. 41:

" . . . The act does not constitute a delegation or bar­
gaining away to the union of the legislative power of the
public body, and therefore does no violence to City of
Springfield v. Clouse, supra, 206 S. WU 1.c. 543 [4],
545-6 [8, 9], because the prior discretion in the legisla­
tive body to adopt, modify or reject outright the results
of the discussions is untouched. The public employer
conditions of employees [**9] of the city's public utili­
ties. The Court observed that under Springfield's char­
ter there was no provision for separation of corporate
activity involving utilities from work concerning other
governmental functions. Hence, such matters could not
become the subject of bargaining and contract between
the board of public utilities and its employees.

The Court said, I.e. 736:

". . . As we held in the Clouse case, § 29 Art. 1,
Constitution, does not confer any collective bargaining
rights upon public officers or employees in their re~­

tions with municipal government and we hold that It
is not applicable to the situation in this case because
there is no such separation of the public utilities of the
city from its general governmental functions and legisla­
tive powers as would be required to make it applicable.
Therefore, our conclusion is that under the present char­
ter of the city the whole matter ofqnalifications, tenure,
compensation and working conditions in the city's public

utilities involves the exercise of legislative powers and
cannot become a mailer of bargaining and contract. "

Thereafter, the present Public Sector Labor Law was
enacted. Its constitutionality and [**10] its effect were
considered in State ex reI. Missey v. City of Cabool,
441 S. W2d 35 (Mo. 1969). In ruling that the act is
constitutional, the Court said, I.e. 41:

"The general assembly is presumed to be aware of ex­
isting declarations of law by the supreme court when it
enacts law on the same subject, Mack Motor Truck Corp.
v. I1blfe, Mo. App., 303 S. W2d 697, 701 [5]; [*362]
Jacoby v. Missouri Iblley Drainage Dist., 349 Mo. 818,
163 S. WU 930, 938 [8]; and, without indication to the
contrary the general assembly must have had the intent to
enact this legislation in accord with constitutional prin­
ciples previously enunciated in City of Springfield v.
Clouse, supra, and reiterated in Glidewell v. Hughey,
Mo., 314 S. W2d 749. For these reasons, it is constitu­
tional.• (Emphasis added).

The Court analyzed the act and explained its ruling in
these words, I.e. 41:

" . . . The act does not constitute a delegation or bar­
gaining away to the union of the legislative power of
the public body, and therefore does no violence to City
of Springfield v. Clouse, supra, 206 S. W2d 1.c. 543
[4], 545-6 [8, 9], because the prior discretion in the leg­
islative [**11] body to adopt, modify or reject outright
the results of the discussions is untouched. The public
employer is not required to agree but is required ouly to
'meet, confer and discuss', a duty already enjoined upon
such employer prior to the enactment of this legislation.
City of Springfield v. Clouse, supra, I.e. 542-3. [1-.3].
The act provides only a procedure for commumcaUOn
between the organization selected by public employees
and their employer without requiring adoption of any
agreement reached. . ." (Emphasis added).

The Public Sector Labor Law was interpreted again
in Curators of the University of Missouri v. Public
Service Employees Local No. 45, 520 S. WU 54 (Mo.
bane 1975). In that case the Curators, contending that
said act was inapplicable to them, sought an injunction
against defendant union and its striking members. The
trial court enjoined the defendants from striking but held
that the Public Sector Labor Law applies to the Board
of Curators. The Board of Curators appealed from the
latter ruling but this Court affirmed, holding that when
said act is interpretedand applied against the background
of Missouri constitutional provisions it does not [**12]
represent an impermissible encroachment on the con­
stitutional powers of the Curators to govern the state
university pursuant to Mo. Const., art. IX, § 9(a). It
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cited and discussed Clouse and Missey and then went on
to say, I.e. 57-58:

"The question then becomes: what are the respec­
tive rights and responsibilities of the parties under the
Missouri Public Sector Labor Law? The Law gives pub­
lic employees the vehicle for petitioning their employer
through a designated representative. When this repre­
sentative submits proposals and grievances relative to
salaries and other conditions of employment, the public
body or its designated representative must acknowledge
such proposals and grievances and must discuss them
with the bargaining representative. Generally, the pub­
lic body will designate a representative to meet with the
representative of the employees. In this event, the public
body's representative acts essentialIy as a hearer and a
receptor of the employees' petitions and remonstrances.
His duty is to discuss them with the bargaining repre­
sentative, and to fully apprise himself of the nature and
extent of the proposals and grievances presented. The
representative of the [**13] public body must then trans­
mit to it, in written form, the proposals and grievances
and the substance of the discussions. The public body
must then give them its consideration 'in the form of
an ordinance, resolution, bill or other form reqnired for
adoption, modification or rejection.

"We believe the reqnirements of the Public Sector
Labor Law, as delineated above, merely provide a proce­
dural vehicle for assertion by defendants of their consti­
tutional rights to peaceably assemble and to petition for
redress of grievances. In these circumstances, we hold
that they do not encroach upon the power of the board
of curators to govern the State University." (Emphasis
added).

Plaintiffs, and amicus curiae which have filed briefs in
support of plaintiffs' position, contend that the last sen­
tenee of § 105.520, while authorizing the public body to
reject or modify a bargaining representative's propo~,
also authorized a binding agreement between the public
body and its employees [*363) when it anthorizes ad0p­
tion of the proposal by "ordinance, resolution, bill or
other form reqnired for adoption. , ." Therefore, they
say, when the Moberly City COIIIll:il, a legislative body,
decided [**14) to and did adopt by ordinance the pro­
posals submitted, it thereby entered into a binding and
enforceable collective bargaining agreement.

These contentions misinterpret § 105.520. In the first
place the statutory authorization to reject, modify and
adopt the representative's proposal is not limited to ac­
tion by a legislative body. It also authorizes action by an
"administrative ... or other governing body." Clearly,
the decision in Clouse says that an administrative body
cannot decide to and then enter into a collective bargain-

ing agreement. Such action would violate applicable
constitutional restrictions regarding separation of pow­
ers. It seems clear, therefore, that the General Assembly
was saying in § 105.520 ouly that when a proposal is
submitted to a public body (whether it be an administra­
tive, legislative or other governing body), it has a duty
to consider and act on such proposal. It may reject, mod­
ify or adopt. If it decides to adopt the proposal, it does
so by ordinance, resolution or other appropriate form,
depending on the nature of the public body. The result
will be an administrative rule, an ordinance, a resolu­
tion, or something else which governs wages and [**15)
working conditions, but it will not be a binding collec­
tive bargaining contract. n4 We cannot conclude that the
legislature, by the provisions of § 105.520, intended to
authorize and provide for a contract if the public body is
a legislative body, but something less if it is an adminis­
trative board or other governing body. If the legislature
had intended by the last sentenee of § 105.520 to provide
for and authorize a binding contract under some but not
all circumstances mentioned in the statute, it would have
so stated. Secondly, § 105.520 says nothing whatsoever
about a public body entering into or executing a con­
tract if it decides to adopt the representative's proposal.
Therefore, we hold that § 105.520 did not authorize the
Moberly City Council to enter into a collective bargain­
ing contract.

n4 Judge Seiler's dissent suggests that by this lan­
gnage the Court inholding that the ordinance adopted
by the City Council has no binding effect. That is
not what we hold. The ordinance, just as any city
ordinance, governs and is binding until changed by
appropriate action. We hold only that this ordinance
did not result in a collective bargaining contract and
could be changed only with union approval.

[**16)

The above conclusions are in harmony with what this
Court said in Missey and Curators in construing the
Public Sector Labor Law. Both found that act to be a
"meet confer and discuss" law which merely provided a
specific procedure whereby public employees could im­
plement their constitutional rights to meet, talk and pe­
tition and which also assured that the public body would
consider and take action of some kind (reject. modify or
adopt) on the proposals. Both cases held that t!'" statute
was consistent with what the Court has held Itt Clouse
and hence was constitutional. That the Court concluded
that the act went no further is shown by this language in
Curators. 520 S. W.2d. I.e. 58:

"The general assembly of Missouri may see fit in the
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future to amend the Public Sector Labor Law and to
extend its requirements beyond the boundaries set in
Clouse. supra. If so. and an attack on the constitutional
aspects of the Clouse holding is made. we will consider
the questions at that time. We need not and should not,
attempt to resolve them now. "

This clearly indicates that the Coun did not consider
that the Public Sector Labor Law as then drafted pro­
vided for or [**17) authorized binding collective bar­
gaining agreements for public employees. That would
have been beyond the boundaries expressed in Clouse
and would have called for the Coun to then consider that
which it postponed until such time as the statute might
be amended to go beyond the boundaries of Clouse.

There has been no change in the Public Sector Labor
Law since Missey and Curators [*364) and no change
in the constitutional provisions considered in Clouse.
Hence. the trial coun was correct in sustaining the city's
motion to dismiss.

Judgment affirmed.

Rendlen, c.l., Welliver, Higgins and Gunn, JJ, con­
cur;

Seiler. Sr. l.. dissents in separate dissenting opinion
filed;

Donnelly, J., dissents in separate dissenting opinion
filed.

[*366contd) [EDITOR'S NOTE; The page numbers of
this document may appear tu be out of sequence; how­
ever. this pagination accurately reflects the pagination
of the original published documents.)

ON MarION FOR REHEARING

PERCURJAM

In their motion for rehearing or for cIarification, plain­
tiffs and certain amicus curiae suggest that the coun's
opinion holds that an official in the executive branch of
government can [**18) nullify a valid legislative enact­
ment.

Plaintiffs misinterpret our opinion which clearly states
that the ordinance enacted by the City Council of
Moberly was a valid ordinance which was binding until
changed by appropriate action by the City. The opinion
goes on to recite that the City asserted that the mayor
and city council had approved those changes which the
city manager notified the firefighters would be made.
This assertion by the City was not denied or contested

in any way by plaintiffs. At no point in the record or
in the briefs did plaintiffs CODlend that we were deal­
ing with an attempt by someone in the executive branch

to negate a valid legislative enactment and that what oc­
curred was ineffective for that reason. At no time did the
plaintiffs assert that the city council (with the Mayor's
approval) had not acted on and approved the change in
the duty schedule and the ttaining program. Therefore,
the coun's decision Was based on the premise that there
Was appropriate legislative approval of the changes of
which the firefighters were notified. The opinion does
not hold otherwise.

In other respects, plaintiff's motion is reargument of
matters previously asserted. [**19)

The motion for rehearing is overruled.

DlSSENTBY; SEILER; DONNELLY

DISSENT; [*364contd) [EDITOR'S NOTE; The page
numbers of this document may appear to be out of se­
quence; however, this pagination accurately reflects the
pagination of the original published documents.J

The principal opinion concludes that when a proposal
is submitted pursuant to § 105.520, the public body (here
a municipality) has a duty to consider and act on such
proposal - to reject, modify or adopt. These are the
choices. The principal opinion states the results "will
be. . . an ordinance. . '. or something else which
governs wages and working conditions. . ." How a
proposal can be adopted by ordinance which "governs"
wages and working conditions and yet has no binding
effect is a new and puzzling concept in the law of con­
tracts. All the negotiations which preceded the proposal,
the proposal itself, and its adoption all become an exer­
cise in futility. I do not believe the legislature intended
such a meaningless outcome of the written instrument
which § 105.520 permits to be presented to the govern­
ing body for adoption, once it has been adopted, as was
done in this case.

I, therefore, respectfully [**20) dissent and agree with
the coun ofappeals, western district, that the agreement
is binding and enforceable and adopt portions of the
western district opinion by 1Ilrnage, J., which, without
use of quotation marks, states as follows;

The City maintains that under City of Springfield v.
Clouse, 356 Mo. 1239. 206 S. W.U 539 (bane 1947)
the City retains the legislative discretion to fix the hours
and other conditions of employment of its employees
and it may not enter into any contract which in any way

infringes upon the total freedom which the City has to
set the terms of employment of its employees. The City
further argues that the coun in State ex rei. Missey v.
City of Cabool. 441 S. W.2d 35, 41[6, 7] (Mo. 1969),
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stated that §§ 105.500 to 105.530 are in accord with
the constitutional principles previously enumerated in
Clouse. The City draws the conclusion that the court
in Missey held that a city cannot enter into a binding
agreement under § 105.520.

The City's arguments are not persuasive. The state­
ment in Missey which the City relies upon was referring
to the constitutional rights enjoyed by public employ­
ees to peaceably organize and assemble for any proper
[**21] purpose, to speak freely, and to present their
views and desires to any public officer or legislative
body. The court did not hold in Missey that an agreement
made under § 105.520 could not be enforced against the
City. On the contrary, the court in Missey, at page 41[6,
7] held §§ 105.500 to 105.530 to be constitutional. The
court also answered the argument the City now makes
that Clouse prevents the agreement from being binding
on the City when it stated at page 41 [2-5];

"The act does not constitute a delegation or bargain­
ing away to the union of the legislative power of the
pUblic body, and therefore does no violence to City of
Springfield v. Clouse, supra, 206 S. W.2d I.c. 543[4],
545-6[9,9], because the prior discretion in the legislative
body to adopt, modify or reject outright the results of
the discussions is untouched. The public employer is not
required to agree but is required ouly to 'meet, confer
and discuss,' a duty already enjoined upon such em­
ployer prior to the enactment of this legislation. City of
Springfield v. Clouse, supra, I.e. 542-3[1-3]. The act
provides ouly a procedure for communication between
the organization selected [**22] by public employees
and their employer without requiring adoption of any
agreement reached. "

The court reiterated its holding in Missey in State ex
rei. O'Learyv. Missouri Statef"365]Bd, ofMediation,
509 S. W.2d 84 (Mo. bane 1974), when it quoted from
Missey on pages 87 and 88. The court also stated at
page 87 that §§ 105.500 to 105.530 had been found to
be constitutional in Missey.

The only case which has been cited or located directly
addressing the question raised in this matter is Glendale
City Employees Association, Inc. v. City of Glendale,
15 Cal. 3d 328, 540 P.2d 609, 124 Cal. Rep. 513 (bane
1975). In Glendale the court stated at 124 Cal. Rep,
at 5I7[ I] that the applicable California statute provided
"that after negotiations 'If agreement is reached by the
representatives of the public agency and a recognized
employee organization. , . they shall jointly prepare a
written memorandum ofsuch understanding, which shall
not be binding, and present it to the governing body or
its Statutoty representative for determination. '"

In holding that an agreement once approved by the
public body becomes binding upon it, the court stated at
124 Cal. r"23] Rep. at 518:

"Why negotiate an agreement if either party can dis­
regard its provisions? What point would there be in
reducing it to writing, if the terms of the contract were
of no legal consequence? Why submit the agreement
to the governing body for determination, if its approval
were without significance? What integrity would be left
in government if government itself could attack the in­
tegrity of its own agreement? The procedure established
by the act would be meaningless if the end-product, a
labor-management agreement ratified by the governing
body of the agency, were a document that was itself
meaningless. "

This court agrees and adopts the reasouing of the court
in Glendale. While the language used in the California
statute is slightly different in that it states the agreement
shall be submitted to the governing body for determi­
nation, the statute involved here has the same meaning
when it provides that the results of the discussion with
the employees shall be presented to the governing body
for adoption, modification or rejection. Thus, the mean­
ing is the same, I.e., the agreement is to be presented to
the governing body for its determination of whether or
not it [**24] shall adopt, modify or reject the results of
the discussions.

As cogently stated by the court in Glendale, there
would be no point in providing for the results of the dis­
cussions between the public body and its employees to
be submitted to the governing body if either party could
disregard the provisions after they had been approved by
both groups. Nor would there be any point in reducing
the matters agreed upon to writing if there were to be
no binding agreement. In fact, if the agreement is not
to be binding upon either party, then the legislature has
largely performed a useless act in passing §§ 105.500 to
105.530. Certainly, the submission of the results of the
discussions to the governing body for its adoption, as
provided in § 105.520, would be completely meaning­
less if it were held that after adoption the agreement thus
made could be disregarded. The legislature clearly in­
tended, as stated in both Missey and 0' Leary, to reserve
to the City the right tu reject or modify the results ofany
discussions held with its city employees. By reserving
this right to the City, the legislature protected the rights
of the City as spelled out in Clouse. It is just as clear
[**25) that the legislature, when it provided that the re­
sults of the discussions could be approved by the City,
intended that the items thus approved by the City would
become binding upon it, otherwise, as already stated,
and as stated in Glendale, the provisions that these re-
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sults could be approved by the City would be completely
meaningless.

This Court holds that when the results of discussions
which are held between the City and its employees have
been submitted to a city council, the council is free to
adopt, modify or reject the same. However, if the City
elects to adopt the results ofdiscussions which have been
reduced to writing, governing salaries and other condi­
tions of employment as authorized by § 105.510, then
the agreement between the City and its employees be­
comes binding upon both ['366] parties. The agreement
being binding, it then follows that such agreement may
be enforced.

The petition in this case alleged an agreement between
the City of Moberly and its firefighters which can be
enforced. For that reason, the court erred when it dis­
missed the petition for failure to establish an enforceable
contract binding upon the City.

In addition to what Judge Thrnage ["26] stated above
and the authorities cited by him, Peters v. Board of
Education of Reorg. Sch. Dist. No.5, 506 S. W.2d
429 (Mo. 1974), supports the plaintiffs. In Peters the
court upheld the validity ofa written agreement between
a teachers association and a school board which set up
method for negotiating "revisionofnew policies" or "de­
velopment of new policies". It provided for meetings of
a joint negotiation committee composed of board rep­
resentatives and association representatives and for ap­
pointment of a three member factfinding committee to
attempt to resolve differences. The agreement provided
that any tentative agreements would be submitted for rat­
ification and if approved by both parties should become
district policy. Plaintiffs, claiming to represent the asso­
ciation as a class, sought declaratory judgment that the
written agreement was valid. The tria1 court dismissed
the petition, but this court reversed and remanded. The
effect of the decision is that once the parties reach an
agreement it is binding.

I agree with the court of appeals that the judgment
should be reversed and the cause remanded for further
proceedings.

Robert E. Seiler, Senior Judge

DISSENTING ['''27] OPINION

In their motion for rehearing, appellants suggest that
"the Court, in holding that a municipality may not enter
into a binding enforceable collective bargaining agree­
ment, misstates the issue. " I agree.

In my view, the opportunity presented on this appeal
is one of accommodating, as much as possible, two con­
cepts; (I) that there be full and meaningful communi-

cation between public employers and public employees
so as to minimize strife and unrest and to maximize or­
derliness in the operation of Missouri government; and
(2) that there can never be an analogy between public
employees and private employees because of differences
in the employment relationship arising out of the fact
that the authority of a public body derives only from the
consent of the people.

In practical effect, members of a city council are but
trustees of the public -- they ['367] could not, if they
would, pass an irrevocable ordinance when acting in
the exercise of legislative discretion. No city council
"couId biud itself or its successor to make or continue
any legislative act." City of Springfield v. Clouse, 356
Mo. 1239, 206 S. W.2d 539, 545 (Mo. bane 1947).
On the other hand, legislative ["28] acts of a council
remain viable unless and until amended or repealed by
the council; they cannot be rendered ineffectnai by an
administrative official.

In Curators of the University of Missouri v. Public
Service Employees Local No. 45, 520 S. W.2d 54, 57
(Mo. bane 1975), this Court observed;

The question then becomes; what are the respec­
tive rights and responsibilities of the parties under the
Missouri Public Sector Labor Law? The Law gives pub­
lic employees the vehicle for petitioning their employer
throngh a designated representative. When this repre­
sentative submits proposals and grievances relative to
salaries and other conditions of employment, the public
body or its designated representative must acknowledge
such proposals and grievances and must discuss them
with the bargaining representative. Generally, the pub­
lic body will designate a representative to meet with the
representative of the employees. In this event, the public
body's representative acts essentially as a hearer and a
receptor of the employees' petitions and remonstrances.
His duty is to discuss them with the bargaining repre­
sentative, and to fully apprise himself of the nature and
extent of the proposals ["29] and grievances presented.
The representative of the public body must then trans­
mit to it, in written form, the proposals and grievances
and the substance of the discussions. The public body
must then give them its consideration "in the form of
an ordinanl;e, resolution, bilI or other form required for
adoption, modification or rejection. "

In my view, the following should be added to the
Curators observation, supra;

If the public body, as a resnit of such consideration,
and in the exercise of its legislative discretion, adopts an
ordinance affecting the employment relation between the
public body and certain of its employees, the terms and
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conditions of such ordinance shall govern and control
such relation untiI modified or repealed by subsequent
ordinance duly enacted by the public body.

In May 1980, the City Council of Moberly enacted an
ordinance providing, in part, for the operation of its fire
department. This ordinance was legislative in charac-

ter, involved an exercise of the governmental power of
the council and, therefore, can be amended or repealed.
However, uuless and until amended or repealed, its pro­
visions should be honored.

I withdraw my concurrence and [0·301 dissent.

Robert T. Donnelly, Judge

-'.._--_.----_ .., ---------
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OPINIONBY: BLACKMAR

OPINION: [°944) The basic question [°02) presented by
this appeal is whether an increase in the gross amount of
funds transferred by the Hannibal Board of Public Works
to the general revenue fund of the City of Hannibal as
a payment "in lieu of franchise tax" is violative of the
so-called Hancock Amendment (Art. X, § 22(a) of the
Missouri Constitution).

Since 1914 the City of Hannibal has provided certain
utility services to its residents. [°945) The city currently
owns and operates a water and sewer system and also dis­
tributes electricity. These utility systems are expressly
authorized by statute. nl

nl Section 91.450, RSMo 1978 was enacted in
1909 by section 9914, and authorizes cities of the
third and fourth class and any city having a special
charter to operate its own utilities.

In 1957 Hannibal adopted a charter, and is now a home
rule constitutional charter city. See Art. VI, § 19 of
the Missouri Constitution. Under Section 12.07 of the
charter, the citizens of the city have vested the Hannibal
Board of Public Works with "the exclusive [°°3) power
and duty to establish rates and provide for the assessment
and collection ofcharges" for municipally operated util­
ities. n2 The board is composed ofcitizens appointed by
the City Council for staggered terms. The record ~oes

not demonstrate any guiding standards for the establIsh­
ment of rates, and, as a municipal utility operation, th~

board is not subject to the supervision of the Missoun
Public Service Commission.

n2 We are not informed in the record as to the
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authority for establishing rates prior to 1957.

The board, from the inception of the utility operation,
has paid annually a percentage of its gross receipts into
the general revenue fund of the city. These payments are
said to be made "in lieu of a franchise tax," such as is
ordinarily levied upon investor-owned utilities. n3 Our
attention has not been directed to anything in the charter,
statutes or ordinances which mandates such payments by
the board. So far as the record shows, the payments are
voluntary on the part of the board, and the board [**4]
could reduce or eliminate them if so disposed. Since
1963 the payments in lieu of franchise tax have been
established at 5 I12 percent of gross revenues from the
utility operation.

n3 Natural gas is provided for the residents of
Hannibal by an investor-owned utility. It is required
to pay a franchise tax to the city which is calcu­
lated on the basis ofgross revennes. Many publicly­
owned utilities do transfer some revenne to the taxing
bodies in what is called a "payment in lieu of taxes" .
See Hall, Are Rates Charged by Govemment-<>wned
Utilities Tho Low?, 112 Public Utilities Fortnightly
37,38 (August 4, 1983).

This litigation is the result of an increase in the rates
for water and sewer services decreed by the board in
1981. n4 Application of the 5 I12 percent factor to
the increased utility revenues created a net increase in
the amount transferred into the general revenue fund of
the city of Hannibal. n5 The plaintiffs, on behalf of a
class composed of the utility ratepayers of the City of
Hannibal, [**5] allege that the 5 I12 percent factor must
be reduced in proportion to the increase in rates, so that
the city does not derive additional revenue by reason of
the increased rates.

n4 Effective July 1, 1981, the charges for water
and sewer services were increased as follows:

WATER
- from $.99 to $1. 24 per one thousand gallons for
the first 5,000 gallons.
-- from $.84 to $1.09 per one thousand gallons for
the next 20,000 gallons.
-- from $.59 to $.84 per one thousand gallons for the
next 25,000 gallons.
-- from $.51 to $.76 per one thousand gallons for the
next 1,450,000 gallons.
-- from $.46 to $.71 per one thousand gallons for
any gallons over such amount.

Additionally, the miuimum charge was increased
from $2.00 to $3.00 per month.
SEWER
-- from one half of the water bill per month to $.98
per one thousand gallons of water used plus a mini­
mum charge of $.95 per month.

n5 For fiscal year 1982, the first fuH year after the
utility rate increases, a net increase of $26,608.98
was transferred by the Board of Public Works to the
general revenue of the City of Hannibal.

[**6]

It should be emphasized that the propriety of the rate
increase is not placed in issue. It is specifically not as­
serted that the board lacked the authority to order an
increase in utility rates, or that the increase required a
vote of the electorate under the terms of the Hancock
Amendment. n6 Nor do the plaintiffs challenge the
[*946] authority of the board to make payments to the
city in lieu of franchise taxes.

n6 We do not decide whether the Board of Public
Utilities is a "political subdivision" within the mean­
ing of Art. X, § 22(a) of the Missouri Constitution.

The petition asserted four claims, as foHows: (1) that
no statute, ordinance or charter provision established ad­
equate guiding standards for the setting of utility rates
by the board; (2) that the board, under the provisions of
the Hancock Amendment, n7 had the duty of reducing
the percentage factor for the payment in lieu of fran­
chise taxes in proportion to the increase of rates; (3)
that the ratepayers were entitled to a refund, on account
[**7] of the rollback provision as described in point
(2); and (4) that the plaintiffs were entitled to attorneys'
fees in accordance with the provisions of the Hancock
Amendment.

n7 Section22(a) of the Hancock Amendment, later
quoted in full, requires a roHback in certain in­
stances.

The trial court sustained contentions (2) and (4) of the
plaintiffs petition, holding that the board was required
to reduce the 5 I12 percentage factor, and awarding attor­
neys' fees. It denied the claim for refund as set forth in
contention (3), on the ground that there was no express
authority for ordering a refund as prayed, and also re­
jected contention (I) fintling that there was no unlawful
delegation of legislative authority. Both parties have ap-
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pealed from the portions of the decree adverse to them.
The plaintiffs also ask for an additional allowance of
attorneys fees on appeal.

We are met at the outset with a question of jurisdic­
tion. The essential test is whether the validity of the
amendment is challenged. n8 and such is not [**8] the
case here. The jurisdictional provisions of the Hancock
Amendment n9 are not appropriate either, because the
state is not involved in this case. Nor is the Hancock
Amendment a 'revenue law' in the constitutional sense.
Inasmuch, however, as the point is fairly arguable, and
the parties have come here in good faith to brief and
argue the case, we elect to assume jurisdiction. nlO

n8 Art. V, § 3 of the Missouri Constitution.

n9 Art. X, § 23 of the Missouri Constitution.

nlO See Foremost-McKesson, Inc. v. Dovis, 488
S. W.2d 193, 196 (Mo. banc 1972) where this Court
said, 'by reason of the general interest and impor­
tance of the other questions in the case and need
for adjudication at this level, that we will retain and
decide the case, rather than go through the time­
consuming procedure of sending the case to the Court
of Appeals and then transferring it back prior to opin­
ion. "

Having considered the case, we conclude that the grant
of authority to fix utility rates is not invalid as an im­
proper [**9] delegation of legislative power, and affirm
the judgment of the trial court on plaintiffs' contention
(I). We conclude that the Hancock Amendment does
not require a rollback, and therefore reverse the decree
of the trial court on contention (2). Since we find no
violation of the provisions of the Hancock Amendment,
plaintiffs' contentions (3) and (4) fall out of the case.

I. Invalid Delegation of Legislative Power

It is the plaintiffs' contention that the b1anlret author­
ity vested in the board to fix utility rates nil constitutes
an invalid delegation of legislative power. Although
plaintiffs cite several cases about unlawful delegation of
legislative power, none is a utility case. No authority
has been cited which supports the claim made here nor
do the plaintiffs question the reasonableness of the rates
set by the board in 1981.

nll Section 12.07 of the Hannibal City Charter
vests the Board of Public Works with 'the exclusive
power and duty to establish rates and provide for the
assessment and collection of charges' for city oper­
ated utilities.

[**10)

Moreover, the purpose in making this argument is dif­
ficult to perceive. The claim, carried to its logical ex­
treme, would invalidate the entire utility system, for
utilities cannot operate without charging their patrons
for the services furnished. The authority to operate a
muuicipal utility counotes the authority to operate it on
a sound basis. Oswald v. City of Blue Springs, 635
S. W.2d 332, 333-34 (Mo. banc 1982). Were this not
so, the utilities would either cease to operate or else they
would constitute a permanent drain on the city treasury
and on taxpayers in general. Such obviously [*947) was
not the intention of the legislature in authorizing muuic­
ipal utilities. It should not be difficult to determine how
much the utilities must charge in order to maintain their
operations on a sound basis and to provide for reasonable
returns.

The plaintiffs argue that there must be some restraints
on the power of the board to prescribe rates, because
rates for municipal utilities, in contrast to those of
investor-()wued utilities, are not subject to regulation by
the Missouri Public Service Commission. The argument
is not persuasive because there is a vital distinction be­
tween [*'11) muuicipal utilities andinvestor-()wned util­
ities. nl2 The latter have as their ultimate purpose the re­
alizationofa profit for the shareholders. The legislature,
in its wisdom, might well have concluded that investor­
owned utilities, endowed with natural monopoly, should
not be allowed complete discretion as to rates charged,
because they would be tempted to maximize profits free
from competitive inhibition. The legislature might also
conclude that normal political pressures would be suf­
ficient to keep rates of muuicipal utilities in line. n13
There is no particular motive for turning a profit. We
need not speculate as to whether some son of lawsuit
might be filed to prevent a muuicipality from charging
unreasonable rates for utility service. No such claim has
been presented here.

nl2 This distinction is highlighted in Hall, supra
note 3.

n13 In addition, the rates charged by government­
owned utilities are generally lower than those
charged by privately-()wned utilities. Thus, one of
the main reasons for government regulation of pri­
vate utilities -- to keep rates reasonable -- does not
exist for municipal utility operations. For a good
economic explanation of why those rates are lower
see Hall, supra note 3.

["12]



680 S.W2d 944, *947; 1984 Mo. LEXIS 275, **12
Page 180
LEXSEE

The claim of unlawful delegation of legislative power,
for whatever purpose advanced, is not meritorious. The
trial judge did not err in refusing the relief sought.

2. Hancock Amendment

The trial court upheld the plaintiffs' assertion that
there was a violation of An. X, § 22(a) of the Missouri
Constitution, finding that the payments in lieu of fran­
chise tax came within the language "tax, license, or
fees. " The pertinent provisions are as follows:

Counties and other political subdivisions are hereby
prohibited from levying any tax, license or fees, not au­
thorized by law, charter or self-enforcing provisions of
the constitution when this section is adopted or from in­
creasing the current levy of an existing tax, license or
fees, above that current levy authorized by law or charter
when this section is adopted without the approval of the
required majority of the qualified voters of that county
or other political subdivision voting thereon. If the def­
inition of the base of an existing tax, license or fees,
is broadened, the maximum authorized current levy of
taxation on the new base in each county or nther political
subdivision sha1I be reduced to yield the same estimated
[**13] gross revenue as on the prior base. If the assessed
valuation of property as finally equaIized, excluding the
value of new construction and improvements, increases
by a larger percentage than the increase in the general
price level from the previous year, the maximum au­
thorized current levy applied thereto in each county or
other political subdivision sha1I be reduced to yield the
same gross revenue from existing property, adjusted for
changes in the general price level, as could have been
collected at the existing authorized levy on the prior as­
sessed value.

The plaintiffs place strong reliance on Roberts v.
McNary, 636 S. W.2d 332 (Mo. banc 1982), for the
proposition that the in lieu of franchise tax payment is a
tax within the meaning of An. X, § 22(a) because it is
paid into the general revenue fund of the city. Roberts
specifically involved fees charged by St. Louis County
for "numerous county services, such as parks and build­
ing inspection." This case held that all charges to the
public for governmental sezvices were within the pro­
visions of the amendment, whether or not paid into a
[*9481 general revenue fund, and could not be increased
without a vote of the [**14] people. We found that
this conclusion flowed from the plain language of the
amendment. Citing dictionary definitions of "tax" "li­
cense" and "fee", the Court declined to narrow these
words so as to apply only to those levies which seek to
raise general revenue.

The Hancock Amendment requires voter approval for

increases in taxes, licenses or fees, with the purpose of
reining increases in governmental revenue and expendi­
tures. Roberts, supra at 336, Buchanan v. Kirkpatrick,
615S.W.2d6, 14 (Mo. banc 1981). So far as this record
shows the payments in lieu of franchise tax were not im­
posed by statute, charter or ordinance, but represented
voluntary payments by the board into the city's general
revenue fund. There is no similarity to the user fees con­
sidered in Roberts because the 5 1/2 percent factor is not
charged against the users. They pay the increased rates,
to which the percentage factor is then applied. Thus the
application of a preexisting 5 1/2 percent factor to the
rate increase simply does not amount to the imposition
of a "tax, license or fee" in the sense of An. X, § 22(a).
To hold that the payments in lieu of franchise tax are
covered by the Hancock Amendment [**15] would en­
large upon its plain language, contrary to the teaching
of Roberts v. McNary, supra.

We do not understand the plaintiffs to claim that they
should be entitled to partial relief on the ground that
the payments in lieu of franchise taxes were invalid.
The plaintiffs concede that if a franchise tax were levied
against a private utility, based on a percentage of gross
receipts, and if the utility's rates were then lawfully in­
creased, the Hancock Amendment would not require a
rollback. They likewise concede that the rate of a mu­
nicipal sales tax would not have to be adjusted simply
because the tax were found io generate more revenue
than in past years.

The purpose which appears in the whole plan of utility
operations is to place municipal utilities on the same ba­
sis as investor-owned utilities. A public utility, whether
investor or publicly owned, requires a franchise to op­
erate. Franchises, in addition to awarding monopoly,
also regularly permit the use of public property, includ­
ing streets, for the location, maintenance and repair of
the utility's distribution facilities. A franchise tax is
designed, in part at least, to repay the municipality for
inconvenience and expense [0016] attending the use of
public property. nl4 It is fairly inferable that the pay­
ments made by the Hannibal Board of Public Utilities
were designed to make similar compensation to the city.
Were it not for the payments in lieu of franchise tax
it would be appropriate for the city to levy a charge
against the Board of Public Utilities for the fair value of
the use ofpublic property, including provision for main­
tenance and repair on account of wear, tear and damage
attributable to the utility.

nl4 See Hall, supra, note 3.

Inasmuch as the payments do not fall within the com-
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pass of "tax. license or fees." there is no ground for
applying the "rollback" provisions triggered by a broad­
ening of the base for a "tax. license, or fees." Here too
the language of the amendment simply does not fit the
facts before us.

There is absolutely no showing that the basic rate in­
crease was occasioned by anything other than a good
faith determination by the board that the increase was
necessary to a sound operation. The utility [**17] op­
eration. the setting of rates by the board, and the pay­
ments in lieu of franchise tax, are all long established
and should not be lightly disturbed. We need not spec­
ulate further except to say that the simation shown by
this record simply does not fit Art. X. § 22(a) of the
Missouri Constitution.

The judgment finding violation of Art. X. § 22(a) is
reversed. This reversal destroys the basis for fees and
so that portion of the judgment allowing fees is likewise
reversed. The balance of the judgment is affirmed.

[*949] Rendlen, c.1.. Welliver, Higgins. Gunn, and
Donnelly. JJ.• concur;

Billings, 1., dissents in separate opinion filed.

DISSENTBY: BILLINGS

DISSENT: BILLINGS. 1.

The principal opinion squarely recognizes there is a
"question of jurisdiction" for this Court to entertain this
appeal under Art. V. § 3. of the Missouri Constitution.
but. nevertheless. concludes that because "the parties
have come here in good faith to brief and argue the case.
we elect to assume jurisdiction" • relying upon Foremost­
McKesson. Inc. v. Davis. 488 S. W2d 193 (Mo. bane
1972).

The jurisdiction of this Court is carefully delineated to
certain specifically described classes of cases and [**18J
the instant appeal falls beyond the narrow scope of our
jurisdiction as found in the Constitution. Consequently.
jurisdiction of this appeal is in the court of appeals and
we should not, under the guise of the "general interest
and importance" rubric found in Foremost-McKesson,
reach out to take or elect to assume jurisdiction of ap­
peals which the Constitution directs elsewhere. To do
so. in my view, flies in the face of the clear provisions
of the Constitution we are charged with following. The
fact that we are the court of last reson does not and
should not give us that license.

I would transfer the appeal 10 the court of appeals as
provided by Art. V. § 11. Mo. Const.

WILLIAM H. BILLINGS, Judge
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MISSOURI REVISED STATUTES

TITLE VII. CITIES, TOWNS AND VILLAGES
CHAPTER 91. MUNICIPALLY OWNED UTILITIES

THIRD AND FOURTH CLASS CITIES, TOWNS AND VILLAGES AND
SPECIAL CHARTER CITIES OF LESS THAN 30,000

§ 91.450 R.S.Mo. (1999)

§ 91.450. Certain cities may own public utilities--how acquired--board of public works

Any city of the third or fourth class, and any town or village, and any city now
organized or which may hereafter be organized and having a special charter, and which
now has or may hereafter have less than thirty thousand inhabitants, shall have power to
erect or to acquire, by purchase or otherwise, maintain and operate, waterworks, gas
works, electric light and power plant, steam heating plant, or any other device or plant for
furnishing light, power or heat, telephone plant or exchange, street railway or any other
public transportation, conduit system, public auditorium or convention hall, which are
hereby declared public utilities, and such cities, towns or villages are hereby authorized
and empowered to provide for the erection or extension of the same by the issue of bonds
therefor, and any city, town or village which may own, maintain or operate, and which
may hereafter acquire, by purchase or otherwise, and operate, or which may engage in the
construction of any of the plants, systems or works mentioned in this section, is hereby
authorized and empowered to establish, by ordinance, within such city, town or village,
an executive department to be known as "The Board of Public Works", to consist of four
persons, electors of said city, town or village, who have resided therein for a period of
two years next before their appointment, who shall be appointed by the mayor of such
city, town or village, and confirmed by the common council in such manner as other
appointive officers of such city, town or village are appointed and confirmed. The
members of such board shall hold office for a term of four years each, or until their
successors are appointed and qualified; provided, that the members of said board shall
hold office for a term of four years each, except the first incumbents, as members of said
board of public works, who shall be appointed and hold office for the term of one, two,
three and four years respectively.
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OPINIONBY: BLACKMAR

OPINION: [*484)

The Honorable Byron L. Kinder, Jndge

This case involves an ambitious program fur using
refuse from the City of St. Louis in the generation of
commercial steam. Because the program calls for the
sale of some of the facilities of Union Electric Company
(UE), a regulated electric company and heating com­
pany, the jurisdiction of the Missouri Public Service
Commission was invoked. nl The Commission, after
an evidentiary hearing, granted the required approval,
Certain steam users presently served by UE successfully
challenged the Commission's order in the Circuit Court
of Cole County, which set aside the order and remanded

the case to the Commission for further proceedings. UE
and the Commission appealed directly to tltis Court. We
now reverse the decree of the circuit court and sustain
the order of the Public Service Commission.

nl The Commission can acqnire jurisdiction over
UE in two ways. First, as an electrical company UE
is subject to § 393.190, RSMo Cum. Supp. 1984,
which provides tbat an electrical company shall not
sell "the whole or any part of its franchise, works
or system, necessary or useful in the performance
of its duties to the public. . . without having
first secured from the commission an order autho­
rizing it so to do." Alternatively, the operation of a
steam system qualifies UE as a heating company un­
der § 386.020, RSMo Cum. Supp. 1984. Section
393.290, RSMo 1978, makes applicable to heating
companies the provisions of 393. 190 relating to elec­
trical companies with regard to proceedings before
the commission.

[**2]

UE for many years had produced steam from oil-fired
boilers at its Ashley plant, which it sold to customers
in downtown St. Louis, Its rates were regulated by the
Commission. The steam is distributed throogh a net­
work of underground pipes known as the "steam loop."
The steam operation bas not produced an attractive re­
turn in recent years. There had been no rate increase
since 1981. Some customers have switched to alternate
heating methods, and UE bas been interested in dispos­
ing of the operation.

Bi-State Development Agency (Bi-State) is a public
agency established by interstate compact approved by
the legisIatures of Missouri and Illinois n2 and by the

- --- --- .._-~~----------
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Congress of the Uuited States n3 as required by Art. I,
Sec. 10, of the Constitution. It is governed by a Board
of Commissioners appointed in equal numbers by the
governors of each state and renders a variety of services
in the Greater SI. Louis metropolitan area. It has no
taxing power but does have the authority to issue rev­
enue bonds to finance [*48S] its various projects and to
accept contributions from agencies of government. n4

n2 Sections 70.370-70.440, RSMo 1949; Ill. Rev.
Stat. Ch. 127, paras. 63r-1 -- 63r-4 (1949).

[**3J

n3 Bi-State Compact, Ch. 829, 64 Stat. S68
(19S0).

n4 Section 70.370, Art. III (4) and (S), RSMo
Cum. Supp. 1984.

For many years the City of SI. Louis has had a prob­
lem in the disposal of refuse. It is under order from the
Environmental Protection Agency to bring its present
incineration operations to an end. Bi-State undertook an
inquiry as to the feasibility of using the city's refuse in
the prodnction of steam to be distributed to the cus­
tomers now served by UE's Ashley plant and steam
loop. It made inquiries about available contractors and
decided to negotiate with Thermal Resources of Ohio,
Inc. which formed a wholly-owned subsidiary, Thermal
Resources of St. Louis, Inc., (Thermal) for its prospec­
tive Missouri operations.

The program, set out in three interdependent con­
tracts, called for (I) the sale of the steam loop by UE
to Hi-State; (2) the sale of the Ashley Plant by UE to
Thermal and its conversion of some oil-fired boilers to
coal-firing; (3) the discontimwn of UE's steam dis­
tribution operation and its replacement by Bi-State as a
supplier of steam to UE's customers; (4) [**4] the oper­
ation of the steam production and distribution facilities
by Thermal in accordance with its contract with Bi-5tate
(described as "Phase One"); (S) the temporary supply
of electric power from the Ashley plant to UE until it
could construct alternate facilities; and (6) the design
and construction by Thermal of a refuse-to-steam plant
(described as "Phase Two"). It is contemplated that the
new plant will provide the normal quantities of steam
required by the customers, but the Ashley plant will be
retained for "peaking" supply and will be available dur­
ing temporary shutdowns, as for repairs.

UE applied to the Public Service Commission for ap­
proval of the contracts for sale of the Ashley plant and
the steam loop, and for authority to discontinue its oper­
ations as a regulated heating company. The Commission

directed UE to notify its steam customers, some 18 of
which sought and were granted leave to intervene. A
group of these intervenors, representing ouly a small
minority of the steam users, actively opposed the appli­
cation before the Commission.

The Objecting users assert legal arguments against the
proposal essentially as follows; uS

uS The respondents argue that any constitutional
claims have been waived because they were not pre­
sented to the Public Service Commission. We believe
that the essential bases of the challenge were clear at
all stages of the proceeding, and therefore perceive
no obstacle to the consideration of the merits.

[**S]

I. Section 70.373(2), RSMo Cum. Supp. 1984,
which purports to confer upon Bi-State the power to ac­
quire and operate facilities for the conversion of waste
and refuse into energy, was "invalid" at the time the
Commission acted because it had not at that time been
consented to by Congress;

2. Section 70.373(2) does not authorize Hi-State to
acquire and operate oil-fired or coal-fired facilities for
the production of steam;

3. The Commission was in error in yielding up its
jurisdiction over Thermal as a "heating company. "

The nsers also argue that the proposals should not be
approved because there is no assurance that a refuse­
to-steam facility would ever be built, and that the entire
program is not in the public interest because it is not fea­
sible and economic. They subsume these arguments in
a claim that the decision is not supported by substantial
evidence.

The Commission, without dissent, rejected the users'
arguments and granted the permission sought. It found
that the proposed contracts were a part of an integrated
plan and that the initial llCqlIisitions were a first step in
the plan. It conclnded that the overall plan was not detri­
mental to the public interest and that the [**6] contract­
ing parties were capable of carrying it oul. It rejected
the users' argument that the plan would produce an un­
reasonable increase in (*486] rates for steam, and held
that the fact ofan initial rate increase was not ground for
disapproving the plan. It concluded that Thermal was
exempt from it jurisdiction because it served ouly Bi­
State, which was specifically excluded by statute from
Commissionjurisdictionby § 386.020(10), RSMo Cum.
Supp. 1984. It also found that the transaction was au­
thorized by the governing statute.
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Following denial of their application for rehearing,
the users sought review in accordance with § 386.510,
RSMo 1978, in the Circuit Conn of Cole County, which
set aside the decision of the Commission. The conn
found that the userS had properly presented and pre­
served all the legal issues ruled on, and that these issues
had merit. It made no ruling on the other issues assigned
by the users, presumably because the legal findings were
adequate to support its conclusions.

UE, the Commission, Bi-Slate and Thermal have ap­
pealed. n6 We have initial appellate jurisdiction because
the users have drawn the validity of § 70.373(2) into
question by pointing [**7J to the absence of congres­
sional approval at the time the Commission acted. n7
Mo. Const. Art. V, Sec. 3. It is helpful, at the outset,
to comment on the scope of our review. There is no
presumption in favor of the Commission's resolution of
legal issues. Nor is there any presumption in favor of
the circuit conn's determination of these issues, over and
above an appellant's normal burden ofdemonstrating er­
ror. So we decide the legal points anew. The decision
of the Commission on factual issues, however, is pre­
sumed to be correct until the contrary is shown and we
are obliged to sustain the Commission's order ifit is sup­
ported by substantial evidence on the record as a whole.
n8 The circuit conn did not reach the factual issues, and
so had no occasion to consider the users' challenge to the
Commission's factual findings, but the users are entitled
to maintain their factual challenges as additional reasons
for sustaining the judgment of the circuit conn.

n6 The users have moved to strike the appeals of
Bi-Slate and Thermal on the ground that they did
not participate in the Commission proceedings and
therefore are not proper appellants under § 386.540,
RSMo 1978. Each applied for leave to intervene
while the case was pending in the circnit conn. The
users initially objected to the intervention but then
withdrew their objections. Under this slate of the
record the motion should be, and is. overruled. The
appeals of the Commission and UE are adequate
to carry the entire case to this Conn. The pres­
ence of Bi-Slate and Thermal as parties is helpful
in binding them to the Obligatory portions of the
Commission's order. We need not decide what the
situation would be if an interveDOr who had DOt par­
ticipated in Commission proceedings were the only
party who sought to appeal.

[**8)

n7 In the Findings of Fact, Conclnsions of Law,
Order, and Jndgment, Jndge Kinder Slates that "be­
cause congressional consent was never obtained for

the 1980 amendment to the Bi-Slate Compact. .
under which Bi-Slate seeks to acquire Union

Electric's steam facility, said amendment is invalid. "
(Emphasis supplied).

n8 State ex reI. Utility Consumers Council of
Missouri, Inc. v. Public Servo Comm 'n., 585
S. W,2d 41, 47 (Mo. bane 1979); State ex reI.
Ashcroft v. Public Serv. Comm'n., 674 S. W,2d
660, 662 (Mo. App. 1984); State ex reI. Inman
Freight System, Inc. v. Public Serv. Comm 'n.,
600 S. W,2d 650, 654 (Mo. App. 1980). Section
386.510, RSMo 1978, calls for an inquiry by the
conn into the "reasonableness and lawfulness" of
the Commission's order. The cited cases demon­
strate that standard for review is essentially the same
as cases decided by other administrative tribunals.

I. Legal issues.

a. The basic authority of Bi-Slate.

Art. I, Sec. 10, of the Constitution of the United
Slates provides in pertinent part as follows:

No Slate shall, without the consent of [**9) Congress,
. . . enter into any agreement or compact with another
slate ....

Section 70.373(2), was amended in 1980 to include
language granting Bi-Slate the authority to operate
refuse-to-energy facilities. An identical provision was
adopted by the legislature of 111inois. n9 At the time the
essential contracts were entered into, and at the time the
Commission issued its order, Congress had not approved
or consented [*487] to these amendments. That approval
did not come until the adoption ofSIR 127 on September
23, 1985. The users argue that the Commission's order
is unauthorized by law because, at the time it was en­
tered, § 70.373(2) was invalid for want ofcongressional
consent.

n9 Section 70.373(2), RSMo Cum. Supp. 1984;
111. Rev. Slat. Ch. 127, para. 63s-9 (1986).

We do DOt agree. We need not specnlate as to what the
situation would have been if congressional consent had
not been forthcoming, or if one of the parties relying
on the slatutory section had changed its tnind prior to
the approval [**IOJ by Congress. We do not even need
to consider the appellant's arguments: (I) that the con­
tracts in issue affect only the state of Missouri and so do
not depend on congressional approval, citing Virginia v.
Tennessee, 148 U.S. 503. 37L. Ed. 537, 13 S. Ct. 728
(1893) and United States Steel Corp. v. Multistate Tax



715 S.w.2d 482, *487; 1986 Mo. LEXIS 297, **10
Page 148
LEXSEE

Commission, 434 U.S. 452, 54 L. Ed. 2d 682, 98 S. Ct.
799 (1978), and, (2) that Congress had given advance
consent to interstate compacts relating to the conversion
of refuse into energy, citing Cuyler v. Adams, 449 U. S.
433, 66L. Ed. 2d 641,101 S. Ct. 703 (1981). We hold
that the subsequent congressional approval was effective
to remove any existing infirmities and that § 70.373(2),
in its present form, governs the transaction.

Ratification is familiar doctrine in various areas of the
law. nlO The purpose of the compact portion of Art. I,
Sec. 10, is to permit Congress to protect the sovereignty
of the United States against dilution by concerted action
among the states. It is clear from the Joint Resolution
that Congress is now willing to see this transaction con­
summated. The parties initially concerned -- UE, Bi­
State, Thermal, and the Public Service Commission,
[**11] are now before the Court urging affirmance of
the Commission's decision and reversal of the circnit
court. The first three effectively bind themselves anew
to the contracts and would be estopped to repudiate them.
The users' interest in congressional approval is minimal.
The Missouri legislature has given its approval, as has
the Public Service Commission. If the Commission's or­
der is otherwise sustainable, Art. I, Sec. 10, interposes
no bar.

nlO See Restatement (Second) of Agency § 82
(1958); Schmidt v. Morival Rlrms, Inc., 240 S. W,2d
952 (Mo. 1951) (corporate law); Corder v. Morgan
Roofing Co., 355 Mo. 127, 195 S. W,2d 441, 446
(1946) (insurance law); 75 C.J.S. Ratification, and
Ratify (1952).

Our conclusion is consistent with Bank ofWLshington
v. McAuliffe, 676 S. W,2d 483 (Mo. bane 1984), which
held that questions about whether "straw parties" acting
on behalf of a bank holding company could act as in­
corporators of a new bank were no longer viable when
the legislature, following incorporation, [**12] gave ex­
press authorization for them so to act.

The users, as a subsidiary argument, assert that the
consent of Congress could not be effective prior to
September 23, 1985, and that they should be entiUed
to refunds of the monies, representing the difference be­
tween old and new rates, which the circnit court ordered
paid into its registry pentling appeal. We do not agree,
Ratification gives retroactive vitality to the acts ratified,
nI I Retroactivity is especially appropriate here, because
the joint resolution held expressly that the newly ap­
proved powers were to be effective as of January I,
1983, which is before the applicable contracts were ex­
ecuted and before the date of the Commission's order.

Congress has the authority to decide whether the addi­
tional powers of Bi-State are consistent with the national
interest. It was aware of the specific transaction now be­
fore us. The users had no right to the maintenance of
the existing rate structure. There was strong likelihood
that the rates would have been increased even if UE had
remained the owner of the steam facilities. The users
have not shown that they are entitled to a refund of any
part of the impounded funds.

nI I Restatement (Second) of Agency § 82, com­
ment c, at 210-211 (1958); Wiikl' v. Stone, 339
S. W,2d 590, 595 (Mo. App. 1960); IrelmuJ v.
Shukert, 238 Mo. App. 78, 177 S. W,2d 10, 14
(1944).

[**13]

The users raise the spectre of retroactive legislation.
The ouly retroactivity is that [*4881 of Congressional
approval, and this does not deprive them of any vested
right. The appropriate Missouri authorities, legislative
and athninistrative, have given their effective approval.
No supervening rights of the users have been violated.

b. The authority of Bi-State to operate the present
steam facilities.

Section 70.373(2) with significant provisions under­
scored, reads as follows:

To acqnire by gift, purchase or lease; to plan, construct,
operate, maimain, or lease to or contract with others for
operation and maintenance; or lease, sell or otherwise
dispose of to any person, firm or corporation, subject
to such mortgage, pledge or other security arrangements
that the bi-state development agency may reqnire, facil­
ities for the receiving, transferring, sorting, processing,
treatment, storage, recovery and disposal of refuse or
waste, and facilities for the prodnction, conversion, re­
covery, storage, use or use and sale of refuse or waste
derived resources, fuel or energy and industrial parks
adjacent to and necessary and convenient thereto;

The users observe ['*14] that Bi-5tate is not now
eqnipped to produce steam from refuse and that it pro­
poses to operate the present facilities for the foreseeable
future, generating steam from an oil-fired or coal-fired
generating plant. They argne that, whatever the au­
thority to operate a refuse-to-steam facility might be,
Bi-State has no express or implied authority to operate

the present facilities.
The Commission found that the contracts for which

Commissionapproval was sought envision a comprehen­
sive plan, looking to the construction of the refuse-fired
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facilities. Acquisition and operation of the steam loop
and the Ashley plant are necessary initial steps pending
construction of the refuse-treatment plant. The evidence
shows that it would not be practicable to bnild the new
plant first and then search for steam customers. There is
also suppon for the assenion that qnick action is neces­
sary to avoid obsolescence of the steam loop and funher
loss of customers. The Commission's conclusions as to
practicability and necessity are essentially factual find­
ings, which we find to be supponed by the record.

Given the factual findings as just described, we con­
clude that Hi-State has the anthority to acqnire [**15]
the steam loop and to furnish steam to customers, as an
implied power necessary to the exercise of the express
powers conferred by § 70.373(2). Hi-State also has the
implied power to continue the use of the Ashley plant as a
peaking or auxiliary facility, following the construction
of the new plant. The power to bnild and to operate the
refuse-treatment plant connotes the power to do what is
necessary to make the program practical and economic.
The legislatores and Congress surely did not intend to
confer power, only to see it frustrated by a grudging
construction of the governing authority.

The users argue that the powers of public agencies
should be strictly construed. Much authority suppons
this abstract proposition, but more recent cases accord a
degree of flexibility, looking to the broad purpose rather
than dwelling on minute details. Cape Motor Lodge,
Inc. v. City of Cape Girardeau, 706 S. W.2d 208 (Mo.
banc 1986). A public body should not be allowed to
extend its powers, but should be allowed substantial dis­
cretion in the exercise of its conferred powers.

The users observe, however, that there is no obligation
on Thertual to complete the construction of the refuse­
consuming [**16) plant, and no guarantee that that plant
will ever be built. They construct a scenario in which
Thertual abandons the project and Hi-State is unable to
find another contractor. Under this scenario Hi-State
might continue to operate the steam loop with steam
produced by the Ashley plant, for the foreseeable fu­
lure.

The bare possibility that events might unfold in this
manner furnishes no reason for rejecting the proposal
at its inception. Hi-State is a public body, subject to
control of the public authorities. There is no indica­
tion [*489) that it is not proceeding in the best of faith
in the sincere desire to consnmmate a refuse-to-energy
project. It has the authority to oust Thertual, to acquire
the Ashley plant itself, and to employ another contractor,
if Thertual does not proceed with dispatch and perfonn
to its satisfaction. The basic plan looks many years into
the futore. A present contract which covers all details of

the program might not be the contract most conducive
to the public interest, for present obligation might have
a high price. The proposed program is not rendered in­
valid simply because the precise timing is uncenain and
risks are involved.

Hoth parties cite [**17) Reilly v. Sugar Creek
Township of Harrison County, 345 Mo. 1248, 139
S. W.2d 525 (1940), which holds that a township hav­
ing the power to build roads has the implied power to
acquire rights of way, by reimbursing other public au­
thorities for condemnation damages paid in acquisition.
The case is more helpful to the appellants than to the
users. There is no suggestion that the township had to
have all road construction contracts in place before it
proceeded with the acquisition of rights-<lf-way. Public
bodies, indeed, may engage in extensive planning ex­
pense and acquisition costs without binding themselves
to complete the improvements, and have the authority to
abandon projects for which authority has been granted
and bonds voted. It is safe to say that few public in­
volvements would be completed if all contracts had to
be in effect before the first spade was turned.

c. PSC jurisdiction over Thertual.

The users claim error in the Public Service
Commission's yielding up its authority over steam from
the Ashley plant by permitting UE to sell the plant to
Thertual, and by concluding tllat Thertual is not a 'heat­
ing company' subject to its jurisdiction.

Under the contract arrangement, [**18) however,
Thertual will supply steam only under contract with
Hi-State, which is exempt from regn1ation. nl2 The
Commission properly concluded that Thertual is in­
volved in the transaction only as the instrumentality cho­
sen by Hi-State to carry out its powers. Hi-State, rather
than Thertual, has the ultimate responsibility for serv­
ing the customer. The rates are established by contracts
between Hi-State and Thertual. Hi-State's exemption
insulates Thertual from regn1ation by the Commission.
Thertual does not hold itself out as available to, and is
not bound to, serve the public. Cf. State ex reI. M.
0. Danciger & Co. v. PubUc Service Commission, 275
Mo. 483, 205 S. W. 36 (1918); Stote ex reI. Lohman &
l'1lrrnos'Mut. Telephone Co. Yo Brown, 323 Mo. 818,
19 S. W.2d 1048 (1929).

nl2 See 386.020(10), RSMo Cum. Supp. 1984.

The users have no statutory right to steam service from
a utility subject to Commission regnlation. The legis­
latore, in it wisdom, has given the Commission juris­
diction only over investor-<lwned [**191 utilities, and
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has specifically exempted public agencies of Bi-State's
type. The fear, apparently, was !hat profit-making util­
ities might make use of their naturally monopolistic
situation to extract exorbitant profits for their owners.
The Commission does not regulate rates of municipally­
owned utilities and rural cooperative associations. See
/bee v. City of Hannibal, 680 S. W,Zd 944 (Mo. bane
1984). Public agencies have no motive for seeking prof­
its and political pressures arguably exert downward pres­
sure on rates. Whether or not we agree with the legisla­
ture's concept of the public interest, as evidenced by its
regulatory program, is beside the point.

2. Factual Arguments.

The users argue, finally, !hat the Commission's de­
cision is "not supported by competent anti substantial
evidence. "

It is initially suggested !hat the Commission applied
the wrong standard of review. The users insist !hat the
applicants have the burden of showing !hat the sale of
the utilities' assets is in the public interest and !hat the
proposed purchaser of the assets [*490] is capable of
assuming the utility's role in providing service.

The Commission's decision anti order shows !hat con­
cern [**20] for the public interest was predominant in its
deliberations. It considered not only the interest of its
customers, but the interest of the SI. Louis metropoli­
tan area in solving its refuse problems. The thought of
using refuse to produce worthwhile energy is certainly
appealing. The Commission is justified in looking at the
broad picture.

The users say !hat the Commission inadequately ana­
lyzed the financial capability of Thertual Resources of
SI. Lonis, Inc., which is a corporation newly fomted
for the specific project at hand. Thertual Resources of
Ohio, the parent corporation, however has guaranteed
performance by its subsidiary. The question whether
the Thertual complex has the technical capacity to carry
through on the project is preeminently the kind of ques­
tion which ought to be directed to the Commission.

The final suggestion is that the governing contracts
will :robject steam customers to unreasonable rate in­
creases. As we have said earlier. the customers are
not entitled to a guarantee of the stalus quo in the fur­
nishing of steam. The Commission conld conclude !hat
the present facilities are obsolescent anti uneconomic,
and !hat rate increases wonld be anticipated even if DE
[**21] were to continue the operation. It is also possi-

ble !hat DE wonld seek to discontinue the furnishing of
steam, without the prospect of a successor, if it contin­
ued to lose customers. The contract documents provide
for initial price increases. but with future increases to
be controlled by a formula. The users complain of a
"ratchet" effect. in which the new rates may go up but
not down. The Commission might well conclude. how­
ever. !hat the new level had to be guaranteed in order to
provide a stable project, anti !hat the over-all plan pro­
vides the most reliable method for assuring a continued.
reliable anti economical supply of steam.

This case is very different from one in which we re­
view a civil judgment for damages, to make sure !hat
each element is supported by substantial evidence. The
problems presented to the Commission involve subjec­
tive evaluations of economic factors. There is no sure
method for predicting whether a project will succeed.
Questions of analysis anti judgment are committed by
law to the decision of the Commission, which has the
assistance of a technically trained staff anti is better
equipped to make decisions of this kind than we are.
The users are asking us to [**22] substitute our judg­
ment for its judgment. We decline to do this because we
are persuaded that the Commission's decision is a per­
missible one under the record. There are times when the
courts must step in to protect the public against arbitrary
or unauthorized administrative action, but the users do
not persuade us !hat such intervention is necessary or
proper in this case.

The judgment of the circnit court is reversed anti the
case is remanded with directions to sustain the order of
the Commission.

Higgins, C.l, Billings. Donnelly,

Robertson anti Rendlen. n., concur;

Welliver, l, dissents in separate opinion filed.

DISSENTBY: WELUVER

DISSENT: WELLIVER

I respectfully dissent.

Ifour Public Service Commission is powerless to con­
trol the sale of assets of regulated utilities, it is in fact
virtual1y powerless to regnlate utilities in this era of sales
anti mergers. Our holding today is an open invitation
for manipulated sales anti mergers. I would affirm the
circuit court.


